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~R 1 UNITED STATES DISTRICT COURT
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WESTERN DISTRICT OF LOUISIANA

MONROE DIVISION

CMC STI~ELFABRICATORS, INC. CIVIL ACTION NO. 08-212
dibla CMC CONTRACTORS

VERSUS JUDGE TRIMBLE

RK CONSTRUCTION, INC. and
RONALt~CALHOUN MAGISTRATE JUDGE HAYES

MEMORANDUM RULING

Beforethecourt is amotion for summaryjudgmentby plaintiff CMC SteelFabricators,Inc.

dlb/a CMC Contractors(“CMC”).’ Also beforethecourt is CMC’s subsequentMotion to Strike

Affidavit of RonaldCalhoun.2Forthereasonsexpressedbelow, thecourt finds thatthemotionto

strike sh~uldbe GRANTED in its entiretyand the motion for summaryjudgmentshould be

DENIED

I. BACKGROUND

Ambling ConstructionCo., LLC (“Ambling”) wasawardeda $33,295,000construction

contract~obuild a new studenthousing complexat Grambling StateUniversity at Grambling,

Louisianain Octoberof 2006. Theprojectincludedconstructionofseven(7) studentdormitories,

a clubhouseandotherrelatedimprovementssuchasparkinglots.

‘R. 44.
2R 85.
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DefendantRonaldCalhoun(“Calhoun”) learnedof theGramblingprojectand decidedto

submita1~idfor a subcontractfor concreteandfoundationwork on behalfofRK Construction,Inc.

(“RK”), c~fwhich he is the sole shareholder.Calhounobtaineda copyof theprojectplans from

Ambling andapproachedLoflandCompanyofLouisiana(“Lofland”), nowCMC,3 amanufacturer

ofreinforcedsteelandsheetmetal(“Rebar”), concerningtheamountandpriceoftherebarneeded

for the project. CMC drafteda proposal,4datedSeptember18, 2006, which quoteda price of

$134,708:for 65 tonsof rebar,cut, bent,bundledandtagged.5CalhounusedCMC’s pricequoteto

formulate~his bid for the subcontract.Ambling eventuallyawardedRK thesubcontract.

R1( completeda credit applicationatCMC on October16, 2006.6Calhounalso executeda

“ContinuingGuaranty(Individual)” on October16,2006,whichmadeCaihounjointlyandseverally

liablefor all debtsandliabilities owedby RK to CMC.7 Additionally, Ambling executeda“Joint

CheckAgreement”onNovember9, 2006 in which it guaranteedpaymentfor all rebarorderedby

RK in coiijunctionwith theGramblingproject.8

Thereafter,RK madetwo ordersof rebarfrom CMC: one order of 23,832poundsfor

$14,542.62in Novemberof2006andasecondorderof35,185poundsfor $22,375.58in December

3L~oflandmergedinto CMC SteelFabricators,Inc., aTexascorporation,on February22,
2007. R.~1atfn. 1.

4R. 44-3 at pp. 1-2.

5a at p.1.

6 ‘4CMC ConstructionServicesConfidentialCredit Application” R. 44- 4 at p. 1;

“Authori~ationto useNon-BusinessConsumerCredit Report”R. 44-4 at p. 2.

7R. 44-4at pp. 3-4.
8R 44-6.
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of2006.~Thepartiesdo notdisputethat RK madepaymentfor thesetwo orders.’°

Calhounclaimsthathe contactedCMC in Decemberof 2006to orderathird shipmentof

rebar,but was told by CMC employeeJohnnyYoung that, due to a shortageof staff and the

interveniitgholidays,CMC wouldnotbeableto providethis third shipmentasquicklyasit provided

thefirst t*o orders.1’Thereafter,RK placedan orderfor rebarwith anothermanufacturer.’2Onor

aboutFebruary15, 2007,CalhouninformedCMC that it found anotherrebarsupplierand,thus,

would notbeplacingfurtherorderswith CMC.’3

CMC forwardedwrittendemandsforpaymentof$100,760.21,theamountit claimsremains

dueunderthecontractbetweentheparties.’4 Defendantsdenythat any balanceis owedto CMC

underthetheorythat thedocumentsexecutedamongthemdid not constituteaperfectedcontract,

but rather,anestimatefor prospectivepurchases.’5

CMC filed suitagainstRK andCalhounin Februaryof 2008seekingajudgmentin thefull

amountof the balanceclaimed,plus 1.5 % interestper month from the datewhenthe balance

becamedue,alongwith all reasonableattorneyfees underlaw and contractand otherjust and

9Uills of LadingandInvoicesdated11/10/2006and 12/01/2006.R. 44-7at pp. 5-8.

‘°Copiesof checksby Amblingmadepayableto RK andCMC jointly. R. 44-7at pp. 1-2.

“1~t.77-1 at p. 2.

12~; R. 44-2at p. 5. Testimonyby CMC employeeDeeGriffith indicatesthatthe

balances~nayhavebecomeoverdueat certainpointsbeforebeingpaidby Ambling via joint
checkto RK and CMC. ~ DepositionofGriffith [R. 78-5] atpp. 8-10.

13~

14$~44~9,44-10.

‘5Memorandumin oppositionby RK andCalhoun[R. 77] andmemorandumin
oppositionby Ambling [R. 78].
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equitablereliefs.’6 CMC wasgrantedleaveand amendedits complaint,adding Ambling as a

defendantin Januaryof 2009.17 Thereafter,Ambling wasgrantedleaveandfiled its crossclaim

againstRK andCalhoun.’8 CMC amendedits complaintasecondtime in orderto demonstratethe

existenceof diversity jurisdiction.’9 CMC amendedits complaintand third and fourth time in

Septemberof 2009,furtherspecifyingthereliefsoughtfrom RK, CalhounandAmbling.20

CMC filed the instant motion for summaryjudgment,alleging that no genuineissueof

materialfactexistsasto theamountowedby defendantsunderwhat it arguesis avalid, perfected

contractunderLouisianalaw. Additionally, CMC filed the instantmotionto strike theaffidavitof

Ca1houn,2~whichwasfiled in supportofRK andCalhoun’smemorandumin oppositionto CMC’s

summaryjudgmentmotion, assertingthat the new affidavit is incompleteand contradictsprior

depositiontestimonyin an effort to manufacturematerial fact questionsto precludesummary

judgment.

We considerthesemotionsbelow.

‘6R 1 at pp. 4-5.

‘7R. 24, 26.

‘8R 36 - 38.

‘9R. 47. Thecourthasreviewedtherecordand is satisfiedthat CMC hasdemonstrated

thatcomptetediversityexistsamongthepartiesto thissuit andthattheamountin controversy
exceeds$~5,000 asis requiredfor our exerciseofjurisdictionunder28 U.S.C. § 1332.

20R 66, 67.

21Motion to strike [R. 85]; affidavit of Calhoun[R. 77-1].
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II. LAW OF SUMMARY JUDGMENT

CMC’s first motionrequestssummalyjudgmentpursuantto Fed.R. Civ. P. 56. In rulingon

suchamo(ion,wemustdeterminewhetherthe“...pleadings,depositions,answersto interrogatories,

andadmissionon file, togetherwith theaffidavits, if anyshowthatthereis no genuineissueasto

any materialfact...”22

A “material fact” is onewhich, given its resolutionin favorof onepartyoranother,might

affectthe outcomeofthesuit underapplicablelaw.23 An issueis considered“genuine”whenthe

evidenceleavesopenthepossibilitythat arationaltrierof factmight still returnjudgmentin favor

ofthenonmovingparty.24

Oncethemovingpartyhascarriedits burdenof showinganabsenceof evidenceto support

thenon-movingparty’s case,theburdenshiftsto thenon-partyto comeforwardwith specific facts

showing a genuinefactual issue for trial.25 “Conclusory denials, improbableinferences,and

legalistic argumentation”arenot anadequatesubstitutefor specific factsshowingthat a genuine

issue of material fact remainsto be tried.26 Evidencepresented,whether in support of or in

oppositionto amotionfor summaryjudgment,mustbeofsuchcharacterthatit wouldbeadmissible

22Fed.R. Civ. P. Art. 56(c); Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 249-50
(1986);A~nericanHomeAssuranceCo. v. UnitedSpaceAlliance, 378 F.3d482, 486 (5th Cir.
2004).

234nderson,supra,477 U.S. 242, 248.

24I-~amiltonv. SegueSoftware,Inc., 232 F.3d473, 477 (5t~~Cir. 2000),citing Anderson,
supra,477 U.S. 242, 248.

25celotexCorp. v. Catrett,477 U.S. 317, 325 (1986);MatsushitaElec. Indus.Co. v.
ZenithRa~iioCorp.,475 U.S. 574, 587 (1986).

26SECv. Recile,10 F.3d 1093, 1097(5th Cir. 1993).
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attrial.27 Wherebothpartieshavepresentedcontradictoryevidence,thecourtwill resolveall such

controversyin favor of the non-movingparty, viewing the factsand evidencein the light most

favorablethereto. Generalavermentswill notsuffice,however,in placeofspecific factualproofs,

asthecourt will not assumethe existenceof any material fact issuenot pledby thenon-moving

party.

If themovingpartyfails to demonstratetheabsenceofmaterialfactquestionsor if thenon-

movingparty, on the otherhand,succeedsin demonstratingthe existenceof suchquestions,the

motion mustbe denied.

III. ANALYSIS

CMC seeksajudgmentin theamountofthebalancedue on what it claimsis avalid and

enforceablecontractof sale. Thepartiesagreethatthe issuesinvolved in this suitaregovernedby

Louisianalaw. Havingexaminedthedocumentsatissueandtheargumentsoftheparties,thecourt

agrees,finding that the purportedcontractwasexecutedin LouisianabetweenthreeLouisiana

entitiesandcontemplatedperformancein Louisiana.

UnderLouisianalaw, asaleis acontractwherebyapersontransfersownershipofathingto

anotherfor a pricein money.28 A valid salein Louisianarequiresconcurrenceon threeelements:

the thing sold, the price to be paid and the consentof the parties.29 Consentof the partiesis

27Fed.R. Civ. P. Art. 43(a); Roucherv. Traders& GeneralIns. Co., 235 F.2d423, 424
(1956).

28La. Civ. C. Art. 2439.

29La. Civ. C. Art. 2439.
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establishedby offer andacceptance.3°A contractof saleis incompletewithout a meetingofthe

mindsbetweenthepartiesasto theobjectandprice.3’

In casesinvolving contractdisputes,thegoalofthecourtis to determinethecommonintent

of the parties.32 When the words of a contractare clear and explicit and leadto no absurd

consequences,no further interpretationmaybe madein searchof theparties’intent.33 Thecourt

mustseekthecommonintentfromthefourcornersofthecontractitself.34 However,whentheterms

ofawrittencontractareambiguous,uncertainor theintentofthepartiescannotbeascertainedfrom

thecontractualprovisions,parolorextrinsicevidenceis admissibleto clarify thecommonintentof

theparties.35Whetherornota contractis ambiguousis aquestionoflaw.36

CMC assertsthat the proposal, Continuing Guaranty and Joint Check Agreement

(collectively “agreements”)executedamong the parties constitute, collectively, a valid and

enforceablecontractofsaleunderLouisianalaw. Specifically,CMC claimsthattheseagreements

representa lumpsaleunderLa. Civ. C. Art. 2458,whichprovidesthat

whenthingsaresold by weight,taleormeasure,
ownershipis transferredbetweenthepartieswhen
theseller,with thebuyer’sconsent,weighs,counts

30La. Civ. C. Art. 1927.

31La. Civ. C. Art. 2456.

32La. Civ. C. Art. 2045.

33La. Civ. C. Art. 2046.

34j~; ChevronU.S.A., Inc. v. BelcoPetroleumCorp.,755 F.2d 1151 (5t~~Cir. 1985).

35a
Smithv. 4mericanFamily Life Assur.Co. of Columbus,584 F.3d212 (5t~~Cir. 2009)(citing

Am. Mari~ieUnderwriters.Inc. v. Holloway, 826 F.2d 1454, 1456 (
5

th Cir. 1987).
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or measuresthethings.

Whenthings,suchasgoodsorproduce,aresold in
a lump,ownershipis transferredbetweentheparties
upontheirconsent,eventhoughthethingsarenotyet
weighed,counted,ormeasured.

CMC assertsthat, pursuantto Art. 2458,thecontractof salewasperfecteduponexecution,

eventhoughtherebarwasnotyetindividuatedanddelivered.CMC alsocitesLa. Civ. C. Art. 2456,

contemplatinga valid saleevenwhenthepartiesagreeasto theobjectandprice,but theobjectis

not yetdeliveredandthepriceis notyetpaid,asfurtherauthorityfor its argument.

CMC urgessummaryjudgmentin its favoron thebasisthatit hasdemonstratedavalid and

perfectedcontractof saleandwaswilling andableto providetherebarto RK underthecontract.

Moreover,CMC claimsthatthejudgmentin theamountoftheremainingbalancedueonthecontract

should be againstRK, Calhounand Ambling jointly and severallypursuantto the Continuing

Guarantyand JointCheckAgreement.

Defendantsdenythattheagreementsconstituteavalid contractofsale,arguinginsteadthat

theproposal,37thoughsignedby Calhounon behalfof RK, is incomplete,lackingfour(4) of its six

(6) originalpages.Defendantsassertthat, giventheinherentambiguityofthe incompletecontract,

parolevidenceshouldbeconsideredin orderto determinethecommonintentof theparties.

In supportofthis argument,defendantsoffer theaffidavitofCalhoun,38in whichhe attests

thatit wasneverhis intentionto obligateRK, Amblingorhimselftopurchaseall oftherebarneeded

fortheGramblingprojectfrom CMC. Instead,Calhounstatesthathebelievedhewasgivenaprice

37R. 44-3 atpp. 1-2.

38R. 77-1.
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quoteto aid him in formulatinga projectbid andthat theContinuingGuarantyand JointCheck

Agreementwerenecessaryin orderto openacredit account,which would enableRK to purchase

rebarfor theprojectasneeded.39Accordingly,defendantsarguethattherewasnorequisitemeeting

ofthemindsand,thus, no contractof salewasperfected.

CMCnowmovesto strikeCalhoun’saffidaviton thebasisthatit contradictsCalhoun’sprior

depositiontestimonyand is only offered in an attemptto manufacturean issueof materialfact to

defeatsummaryjudgment.4°CMC pointsto thefollowing prior depositiontestimonyasevidence

of thecontradiction.

Q But you understoodby signingthis thatthis wasa proposal
andanagreementby LoflandCompanyto supply thesteel
neededfor the Gramblingjob. Correct?

A Correct.

Q And you,by signingthis,acceptedthatLoflandwasgoing to

providethat steel. Correct?
A Correct.4’

Citing Copelandv. Wasserstein.Parella& Company,Inc.,42amongotherFifthCircuit cases,

CMC assertsthat,becauseCalhoun’saffidavitconflictswith hispriorsworntestimony,theaffidavit

shouldbe strickenfrom therecord.

In Copeland,theFifth Circuit citedthe establishedrulethat

39j~

40R. 85.

41R. 44-5 at 32:20 - 33:1.

42278 F.3d472 (
5

th Cir. 2002).
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whenthesole evidencepurportingto createagenuine
issueof materialfact andthusto precludesummary
judgmentis anaffidavit that conflictswith deposition
testimony,wehaverequiredanexplanationof thatconflict.43

ThecourtexaminedCopeland’saffidavit, whichcontainedtestimonydirectlycontradicting

prior depositiontestimonyandfoundthatplaintiff offeredno explanationfor thecontradictionand

affirmed the district court’s assessmentof the affidavit as “basically self-serving,indeed,not

supportedby his own sworntestimonyatothertimes.”44

Ambling citesKennett-MurrayCorp. v. Bone,45anearlierFifth Circuit ruling, asauthority

thatthemerepresenceofacontradictionbetweentwo sworntestimoniesdoesnotmandatethatthe

courtdisregardthelater-filedevidence.Inthatcase,theappellatecourtfoundthatthedistrictcourt’s

disregardof Bone’s affidavit, simply on the basis that it conflicted with his prior deposition

testimony,was error. The courtheld that, althougha credibility issuemaybe raisedby thetwo

conflictingtestimonies,it wasnotaproperbasisfor disregardingtheaffidavitaltogether.Comparing

its rulingwith theSecondCircuitruling in PermaResearch& DevelopmentCo.v. Singer.Co.46and

theNinth Circuits’sruling in Radobenkov. AutomatedEquipmentCorp.,47thecourtobservedthat

PermaandRadobenkoinvolved adistrictcourtfinding thattheaffidavitatissuewasa“sham.” The

Bonecourt foundthat, while the affidavit in its casewasfar from ideal, it wasnot a “transparent

‘~I~at482 (citing S.W.S.Erectors.Inc. v. Infax, Inc., 72 F.3d489 (5t~~Cir. 1996).

~~622F.2d887 (
5

th Cir. 1980).

46410F.2d572 (
2

fld Cir. 1969).

~~520F.2d540 (
9

th Cir. 1975).

10



sham” and,thus, shouldnot be automaticallydisregarded.48

Ambling arguesthat, in light of Bone,this courtshouldnot disregardCalhoun’saffidavit

becauseit is notashamandis not thesoleevidenceofagenuineissueof materialfact surrounding

the purportedcontract. Ambling points to the depositiontestimonyof Matt Fagan, a CMC

employee,stating that a salesrepresentativewasnot authorizedto enterinto a contractwith a

purchaseruntil thatpurchaseris approvedby thecreditdepartment,asevidencethattherecanbeno

valid contractin this case,giventhat theContinuingGuarantyandJointCheckAgreementwere

executedon October16,2006,nearlyonemonthaftertheproposalwasgeneratedon September18,

2008.~~Ambling alsoreurgesthesignificanceof themissingpagesoftheproposal,whicharesaid

to containthetermsofthecontract,asfurtherevidenceofambiguityandtheexistenceofgenuine

issuesoffactasto the intentoftheparties.

As suggestedby defendants,wefind thatwemustexaminethetotality oftheevidencebefore

wecandeterminewhetheror not CMC’s motionto strikeshouldbe granted. Our reviewof the

proposalatissuein this caserevealsthatit is, indeed,missingfour(4) ofits six (6) totalpages.The

proposal’sfirst pagecontainsan acceptancesignatureblock,which is signedby Calhoun,but not

dated.5°Since,atthetimetheproposalwasgeneratedon September18, 2006,Calhounwouldnot

haveknownwhetherornot he would be awardedthesubcontractby Ambling (Ambling itselfwas

48~one,278 F.3dat 894 (quotingChoudryv. Jenkins,559 F.2d1085, 1090(7”~Cir.
1977)).

49DepositionofMatt Fagan[R. 78-2] at 21:15 - 22:7.

50SignedCMC Proposal[R. 44- 3] attachedas“Exhibit A” to CMC’s motion.
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not officially awardedtherole of generalcontractoruntil on or aboutOctober1, 2OO6),~’thecourt

canonly concludethatCalhounacceptedtheproposalby signatureatsomelaterdate,afterlearning

RK would, in fact,be Ambling’s choicefor thefoundationsubcontracton theGramblingproject.

This conclusionis supportednot only by defendants’own versionofthe story: that RK

soughtan estimateon therebarin advanceofevensubmittingits bidforthesubcontractto Ambling,

but also by the testimonyof CMC employeeMatt Fagan,who testified that one of the waysa

prospectivepurchasercan accepta CMC proposaland convert the proposal,which generally

containsall thetermsandconditionsoftheproposedwork, into acontract,is to signtheacceptance

signatureblockon thefirst pageoftheproposal.52Thus,althoughaswewill discussfurtherbelow,

thetermsof thecontractareunknownto thecourtatthis time, Calhoun’sintentto be boundto the

proposalis clearandhis newly filed affidavit is, indeed,theonly evidencepurportingto establish

agenuineissueof factastohis intentto perfectacontractofsalebetweenCMC andRK. Moreover,

the affidavit directly contradictsCalhoun’sprior testimony,cited above,concerningthis intent.

Finally, theaffidavit is unsigned,undatedandis notnotarized,falling far shortoftherequirements

ofFed.R. Civ. P. 56(e)andappearingin thenatureofawholly self-servingdeclaration.Underthese

5’R. 77-1 atp. 1.

52DepositionofMatt Fagan[R. 78-2] at 16:12-16.

Q Whenyou say“sign ourcontract,”what do you mean?

A Wehaveaspoton thebottomof ourproposalfor thebuyer
to puta signatureon it.

Q And that’sall theywould do to executethecontractwould
be to sign theproposal?

A Yes.

12



circumstances,wefind thatCMC’s motionto strike is properandshouldbegrantedasto theentire

affidavit pursuantto Rule56(e) andapplicableFifth Circuit jurisprudenceascitedabove.

We now returnto CMC’s underlyingmotion for summaryjudgment. We mustdetermine

if theevidencebeforeusdemonstratestheexistenceofavalid contractof saleunderLouisianalaw.

As themovant,CMC bearstheburdenofshowingthatthepartiesconsentedorreacheda“meeting

of theminds” asto thing andprice in orderto establishthe existenceof a contractbetweenthe

parties.53

CMC assertsthatthesignedproposalconstitutesa“lump sale”pursuantto La. Civ. C. Art.

2458. CMCpointsoutthattheproposaldesignatesthepriceof$134,708for 65 tonsofrebar,which

it arguesis indicativeofa lumpsale,sinceno priceperton is assigned.UnderLa. Civ. C. Art. 2456,

CMC assertsthatthesalewasperfectedassoonasRKconsentedby signatureto thething(therebar)

and theprice($134,708)eventhough,atthetime Calhounsignedonbehalfof RK, CMC hadnot

yet deliveredtherebarandRK hadnotyetpaidtheagreedprice.

Defendantsdeny, first, that anycontractexists,characterizingtheproposalasmerely an

estimate.Amblingadds,alternatively,that, althoughtheterm“lump sum” is usedin theproposal,

it wasactuallya saleby measurebecausethelump sumpricewascalculatedby multiplying price

per tonby thenumberof tonsRK couldexpectto needfor theGramblingproject. Ambling also

pointsout thatthetwo ordersofrebarby RK werespecifiedby ton andtheprice chargedfor each

wasafunctionofthepricepertonusedin CMC’s proposal.Citing La. Civ. C. Art. 2458,Ambling

urgesthatthesaleof therebarwasneverperfectedbecausethe65 tonsofrebarwerenot weighed

53LaCiv. C. Art. 2439;Alco Collections,Inc. v. Poirier,680 So.2d735 (La. App. 1 Cir.
1996); BepglisSash& Door Co.v. Leonards,387 So.2d1171, 1172-73(La. 1980);Hearonv.
Davis, 8 So.2d787 (La. App. 2 Cir. 1942).
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outor measuredand,assuch,CMC hasno causeofactionasto its purportedsale.

Weagreewith CMC’ s contentionthattheportionsoftheproposal,ContinuingGuarantyand

JointCheckAgreementavailableto usdemonstratea meetingof themindsasto both thing and

price. It’s clearthatRK understoodthatit couldcountonreceiving65 tonsofrebarfrom CMC for

theguaranteedpriceof$134,708.Thus,we find thatsomeform ofasalewascontemplatedby offer

(theProposal)andacceptance(Calhoun’ssignature).54

Werejectdefendants’assertionthat it wasimpossiblefor Mitch Benefield,asaCMC sales

representative,to enterinto acontractbeforeapurchaser’screditwasapproved.55Defendantscite

the deposition testimonyof Mart Fagan56as evidencethat any purportedcontractcould not be

bindingwithoutprior creditapproval,but thecourt finds contradictorytestimonyfrom otherCMC

employeesTracyPorter(“Porter”)57andDee Griffith (“Griffith”)58 statingthat it is possiblefor a

contractto be negotiatedbetweenthepartiesbeforecredit approvalandthat, accordingto Porter,

delivery ofthematerialsis simplywithheld until creditis verified in suchaninstance.

Althoughwe areassuredthattheProposalwasaccepted,contemplatingsomeform ofsale,

54Although,asnotedabove,Calhoun’ssignatureacceptingtheproposalis undated,it
appearsthattheacceptancemusthaveoccurredwithin thirty (30) daysofSeptember18, 2006
(thedatetheproposalwasissued)becauseit doesnot containan additionalcostper tonpursuant
to the“price escalation”provisionon page2 ofthatdocument.

55R. 77 at pp. 7 - 8; R. 78 at pp. 6 - 7.

56lDepositionof Mart Fagan[R. 78-2at 21:4 - 22:7.

57bepositionof TracyPorter[R. 78-6] at 14:16 - 15:9.

58Depositionof Dee Griffith [R. 78-5] at 11:14-25.
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theadditionaltermsofthecontract,suchasanynoticerequiredprior to order,59defaultprovisions

orreservationof rightsremainunknownand,accordingly,we deemthecontractambiguous.

The court agreeswith defendants’argumentthat the priceof the rebarwas, in practice,

determinedpertondespitethe inclusionoftheterm“lump sum.” This is supportedby theevidence

ofthefirst two ordersbetweentheparties,in whichthepriceduewascalculatedaccordingto how

manytonswereordered,aswell astheproposal’s“price escalation”provision,60which raisesthe

pricepertonwhentheproposalis notacceptedwithin thirty (30) daysof its issuance.

We also agreewith defendants’claim that therebarcontemplatedin thesignedproposal

constituteda portion of a larger mass which must, under the terms of the proposal, be

“individualized” by cutting,bending,bundlingand tagging.6’ Pursuantto La. Civ. C. Art. 2457,

ownershipis nottransferredandno saleis perfecteduntil therebaris individualizedandtheportion

orderedby RK is cut, bent,bundledandtaggedand,thus, allocatedto the contract.62 Thus,the

signedproposalis in thenatureof acontractto sell or an executorycontractandplaintiff’s only

claimis for damagesresultingfromanybreachit mayprove,unlesstherightofspecificperformance

is reservedin thecontractitself.63 Giventhemissingpagesofthecontractbetweenthepartiesin this

59Ambing’s oppositionto themotion pointsoutthetestimonyofJohnnyYoung,a CMC
detailer,statingthatcontractsofthis sort usuallycontainaprovisionrequiringat leastone
week’snoticebeforea loadof rebaris ordered. SeeR. 78 at p. 8.

60R. 44-3 at p. 2.

61J~atp. 1.

62~nre EvangelineRefining Co., 37 B.R. 450, 453 (W.D. La. 1984)(citing Successionof
Welsh,35 So. 913 (La. 1904)).

63EdgwoodCo. v. Falkenhagen,92 So.703 (La. 1922); Statev. Shields,34 So. 673 (La.
1903);Witt ShoeCo. v. Seegars,47 So.444 (La. 1908); Boundsv. Makar,493 So.2d268 (La.
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case,it is notpossibleforthecourtto determinewhetherornotplaintiff’s allegeddelayinproviding

therebarrequestedin thethirdorderand/orRK’ s decisionto obtaintherebarfrom athirdpartyand

ceasemakingorderson thecontractto sell werebreachesand, further,whetherornot theright of

specific performancewas reservedunto the parties. Accordingly, summary judgment is

inappropriateatthis timedueto remainingmaterialfactquestionsconcerningbreach64andavailable

remedies.Plaintiff’s motionwill bedeniedinsofarasit seeksjudgmentin itsfavorfortheremaining

balanceon thecontract.

Ambling furtherassertsthat, whateverthiscourt’sjudgmentmaybe, it shouldnotapplyto

Ambling becausethe Joint CheckAgreementis unenforceabledue to a lackof consideration.65

Specifically, Ambling assertsthat it receivedno considerationfor its guaranteeof paymentand

promiseto issuechecksjointly in thenameofRK andCMC and,underLouisianalaw, acontract

without causeis invalid. Werejectthisreasoningandfind thatthecontractto sell, executedby RK

and CMC upon Calhounsacceptanceof the offer by signature,was subjectto the suspensive

conditionofcreditapproval.66Suchacontractto selldid notbecomeeffectiveuntil CMC approved

RK’ s credit. It appearsthat CMC felt thatRK did nothavesatisfactorycredithistoryon its ownto

supportthecontemplatedsaleandrequiredAmbling to executetheJointCheckAgreementand

App. 3 Cir. 1986);Dunawayv.Woods,470 So.2d574 (La. App. 1 Cir. 1985).

64ThecourtalsonotesconflictingtestimonybetweenCalhounandJohnnyYoung
concerningwhetheror not Youngtold Calhounthat CMC couldnotprovidethethird shipment
asquickly asit hadprovidedthe first two. ~ depositionof Young[R. 78-3]at 28:20- 30:4 and
depositionof Calhoun[R. 44-5] at41:4 - 21.

65R. 78atpp.15- 17.

66La. Civ. C. Art. 1767.
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Calhounto executea ContinuingGuarantyin orderto lessenRK’ screditrisk.67 Underthesefacts,

CMC incurredtheobligationto selltherebaratthespecifiedpriceonceit verifiedRK’s creditand

wasnot alreadyunderanobligationto sell therebaruntil suchtime ascreditwasapproved.68

IV. CONCLUSION

After considerationofthe law and argumentadvancedby theparties,the court finds that

CMC’s motionto striketheaffidavitof CalhounshouldbeGRANTED becausetheaffidavit is the

soleevidencepurportingto createagenuineissueofmaterialfactasto Calhoun’sintentto contract

with for thesaleof65 tonsof rebarat thepriceof$134,708andbecauseit fails to conformto the

requirementsofFed.R. Civ. P. 56(e). We furtherfind thatCMC’s motionfor summaryjudgment

shouldbeDENIED. Althoughthecourtis ableto determinethattheProposal,ContinuingGuaranty

andJointCheckAgreementconstituteavalid contractto sell,evidencingameetingof themindsas

to thing andprice,themissingpagesofthesignedProposal,uponwhichadditionaltermsofthe

contractare said to appear,createambiguityas to possiblebreachesand available remedies.

Accordingly,genuineissuesofmaterialfactremainwhichprohibit summaryjudgment.Finally, the

court finds thatAmbling is aparty to thecontractto sell,jointly and severallyliable with RK and

Calhounby virtueoftheJointCheckAgreement,whichwefind containedlawful causerelatingto

the suspensivecondition of credit approvalwhich CMC requiredof RK beforeit would begin

67This conclusionis supportedby thetestimonyof CMC employeeDee Griffith thatwhen

thereis insufficientcredit historyavailableasto aclient, CMC will requireadditionalcredit
assurances.SeeR. 78-5at 12:8 - 16.

68Thecourtdoesnot find thatthesuspensiveconditionofcreditverification is onewhich

maybe null accordingto La. Civ. C. Art. 1770asdependingon thewhim or thewill of the
obligor,butratheronewhichwill be theresultof aconsideredweighingof interests.Giventhe
interestof CMC in securingnewandprofitableaccounts,it is not reasonableto believethat
creditwould bedeniedwithoutreason.~ comment(d) to Art. 1770andcasescited therein.
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supplyingrebarunderthecontractto sell.

Alexandria, Louisiana ~M4-A~ ~

March j 2— , 2010 /ftAMES T. TRIMBLE, JR.
UNItftD STATES DISTRICT JUDGE
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