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PendingbeforetheCourt is DefendantDVA Renal}-Iealthcare,~nc,’s(“DRH”) motionsto

dismissPlaintiffs’ amendedcomplaintand,in thealternative,to strikecertainallegations[Doe.Nos.

52 and65]. MagistrateJudgeKarenL. Hayesissuedtwo ReportandRecommendations[Doe.Nos.

64 & 77],recommendingthatthemotionsbe grantedin partanddeniedin part. DRH andPlaintiffs

filed writtenobjectionswith this Court [Doc.Nos.66, 78, & 79].

Forthe following reasons,the Court ADOPTSthe ReportsandRecommendationsofthe

MagistrateJudge,exceptfor theanalysisregardingtheclaim for negligentundertaking.

I. LAW ANI) ANALYSIS

This is anegligenceactionbroughtby Plaintiffs, theheirsofMaggieleanTaylor,againsther

dialysisprovider,DRH. MaggieleanTaylordiedin 2005,allegedlyasaresultofcomplicationsfrom

her dialysistreatment.

DRH contendsinteralto thatPlaintiffshavefailedto stateaclaimfor negligentundertaking

becausePlaintiffsdidnotallege(I) thatDRH’sfailureto exercisereasonablecareincreasedtherisk

ofharmtothedecedent,(2) thatDRH undertooktoperforma dutyowedto thedecedentby someone

else,and(3) thatthedecedentrelieduponDRH’s undertakingof thatduty.

Lucarelli et al v. D V A Renal Healthcare Inc Doc. 80 Att. 1

Dockets.Justia.com

http://dockets.justia.com/docket/louisiana/lawdce/3:2008cv00406/107067/
http://docs.justia.com/cases/federal/district-courts/louisiana/lawdce/3:2008cv00406/107067/80/1.html
http://dockets.justia.com/


To statea claim for negligentundertalcing,theplaintiff must allegethat (1) thedefendant

“undert[ook] to renderservices,(2) to another,(3) whichthedefendantshould[have] recognize[d]

asnecessaryfor theprotectionof athird person.” Bujol v. EntergySen’s.,No. 03-C-0492c/w No.

03-C-0502(La. 05/25/04); 922 So.2d 1113, 1129 (citing RESTATEMENT (SECOND) OF Towrs §

324A).

MagistrateJudgeHayesdeclinedto dismissPlaintiffs’ claim for negligentundertaldng

because“discoverywill beneededto clarify whatservices,if any, [DRH] undertookon behalfof

anotherfor theprotectionofplaintiffs’ decedent.” [Doe.No. 77,p. 10] (emphasisadded).

A defendantmayonly beheld liable for negligentundertakingif it “undertakesto render

services.. . to another,... whichthe defendantshouldrecognizeasnecessaryfortheprotection

of athird person.” Bujol, 922 So.2dat 1129(emphasisadded);seealso Id. generally(notingthat

a parentcorporationcould be held liable for assuminga duty to provide for the safety of the

employeesofits subsidiary);seealsoHerbertv. RapidesParishPoliceJury,No. 06-C-2001 e/wNo.

06-C-2164(La. 04/11/07);974 So.2d635,643 (holdingthestatedepartmentoftransportationliable

for assumingtheparishpolicejury’s dutyto constructandmaintainasafebridge)(citingBufol, 922

So.2dat 1128—29),reh’gdenied,974 So.2d 635.

In this case,Plaintiffshavenot allegedthat DRH undertookto providedialysisservicesto

anotherentity for theprotectionofthatentity’s dialysispatients. Plaintiffs have,therefore,failed

to stateaclaimfor negligentundertakingagainstDRH, andDRH’s motionto dismisson thisbasis

H. CONCLUSION

For the foregoingreasons,the Court ADOPTSthe ReportsandRecommendationsof the
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MagistrateJudge,exceptfor the analysisandrecommendationregardingthe claim for negligent

undertaking.

MONROE,LOUTSIANIA, this ____dayofFebruary,2009.
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