
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

MONROE DIVISION

JACKIE S. RICHARDSON * CIVIL ACTION NO. 08-0445

VERSUS *

MICHAEL J. ASTRUE, * MAGISTRATE JUDGE HAYES
COMMISSIONER, SOCIAL
SECURITY ADMINISTRATION

MEMORANDUM RULING

Beforethecourt is plaintiff’s petitionfor reviewof theCommissioner’sdenialofsocial

securitydisabilitybenefits.Pursuantto 28 U.S.C. § 636(c)(1)andwith theconsentof all parties,

thedistrictcourt referredtheabove-captionedmatterto theundersignedmagistratejudgefor the

administrationof proceedingsandentryofjudgment. Forreasonsassignedbelow, thedecision

oftheCommissioneris AFFIRMED, andthismatterDISMISSED with prejudice.

Background & Procedural History

On August31,2005,JackieS. Richardsonprotectivelyfiled the instantapplicationsfor

Title II Disability InsuranceBenefitsand Title XVI SupplementalSecurityIncomepayments.

(Tr. 49-51, 54-55,88). SheallegeddisabilitysinceJuly 15, 2005,due to highbloodpressure,

depression,anxietyattacks,threeherniateddiscsin herneck,legpain, andan inability to work

with herhands,arms,andneck. (Tr. 78). Theclaimwasdeniedatthe initial stageofthe

administrativeprocess.(Tr. 46, 284-288).Thereafter,RichardsonrequestedandreceivedaMay

8, 2007,hearingbeforean AdministrativeLaw Judge(“AL’). (Tr. 292-311).However,in a

September27, 2007,writtendecision,theAU determinedthatRichardsonwasnot disabled
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undertheSocialSecurityAct, finding at StepFive of thesequentialevaluationprocessthat she

wasableto makean adjustmentto otherwork that existsin substantialnumbersin thenational

economy.(Tr. 15-27). Richardsonappealedtheadversedecisionto theAppealsCouncil.

Nonetheless,on January30, 2008,theAppealsCouncil deniedRichardson’srequestfor review;

thus,theAU’s decisionbecamethefinal decisionof theCommissioner.(Tr. 5~7).1

On March 31, 2008,Richardsonsoughtreviewbeforethis court. Shecontendsthatthe

courtshouldremandthematterto theCommissionerso theagencycanconsidernewevidence

that shepresentedin thefirst instanceto thiscourt.

Standard of Review

This court’sstandardof reviewis (1)whethersubstantialevidenceof recordsupportsthe

AU’s determination,and(2) whetherthedecisioncomportswith relevantlegal standards.Villa

v. Sullivan,895 F.2d1019, 1021 (5t~~Cir. 1990). WheretheCommissioner’sdecisionis

supportedby substantialevidence,thefindings thereinare conclusiveandmustbe affirmed.

Richardsonv. Perales,402 U.S. 389, 390 (1971). TheCommissioner’sdecisionis notsupported

by substantialevidencewhenthedecisionis reachedby applyingimproperlegal standards.

Singletaryv. Bowen,798F.2d818 (5th Cir. 1986). Substantialevidenceis suchrelevant

evidenceasareasonablemindmight acceptasadequateto supportaconclusion.Richardsonv.

Perales,402 U.S. at 401. While substantialevidencelies somewherebetweenascintilla anda

preponderance,substantialevidenceclearlyrequires“such relevantevidenceasareasonable

mindmight acceptasadequateto supporta conclusion.” Musev. Sullivan,925 F.2d 785,789

1 TheAppealsCouncil setasideits earlierNovember16, 2007,decisionsoit could

consideradditionalevidencesubmittedby Richardson. (See,Tr. 5, 9-11).
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(5thCir. 1991). Conversely,a findingof no substantialevidenceis properwhenno credible

medicalfindings orevidencesupporttheAU’s determination.Johnsonv. Bowen,864 F.2d340,

343-44(5th Cir. 1988). Thereviewingcourtmaynot reweightheevidence,try the issuesde

novo, or substituteits judgmentfor that of theSecretary.Greenspanv. Shalala,38 F.3d232,

(5thCir. 1994).

Determination ofDisability

Pursuantto theSocialSecurityAct (the“Act”), individualswho contributeto the

programthroughouttheirlives areentitled to paymentof insurancebenefitsif theysufferfrom a

physicalormentaldisability. See42 U.S.C. § 423(a)(1)(D). TheAct definesadisability asthe

“inability to engagein anysubstantialgainful activity by reasonof anymedicallydeterminable

physicalormentalimpairmentwhich canbe expectedto resultin deathorwhich haslastedor

canbeexpectedto last for acontinuousperiodofnot lessthan 12 months.. . .“ 42 U.S.C. §

423(d)(1)(A). Basedon aclaimant’sage,education,andwork experience,theAct utilizesa

broaddefinitionof substantialgainful employmentthatis not restrictedby a claimant’sprevious

form ofwork or theavailabilityofotheracceptableformsofwork. See42 U.S.C. §

423(d)(2)(A). Furthermore,adisabilitymaybebasedon thecombinedeffect ofmultiple

impairmentswhich, if consideredindividually, wouldnotbeoftherequisiteseverityunderthe

Act. See20 C.F.R. § 404.1520(a)(4)(ii).

TheCommissionerof theSocialSecurityAdministrationhasestablisheda five-step

sequentialevaluationprocessthat theagencyusesto determinewhetheraclaimantis disabled

undertheAct. See20 C.F.R.§~404.1520,416.920.Thestepsareasfollows,

(1) An individualwho is performingsubstantialgainful activity will not be
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founddisabledregardlessofmedicalfindings.

(2) An individualwho doesnothavea“severeimpairment”oftherequisite
durationwill not be foundto be disabled.

(3) An individualwhoseimpairment(s)meetsor equalsa listed impairmentin
[20 C.F.R.pt. 404, subpt. P, app. 1] will beconsidereddisabledwithout
theconsiderationofvocationalfactors.

(4) If anindividual’sresidualfunctionalcapacityis suchthathe or shecan
still performpastrelevantwork, thenafinding of “not disabled”will be
made.

(5) If anindividual is unableto performpastrelevantwork, thenotherfactors
including age,education,pastwork experience,andresidualfunctional
capacitymustbeconsideredto determinewhetherthe individualcanmake
an adjustmentto otherwork in theeconomy.

See,Boydv. Apfel, 239 F.3d698, 704 -705 (5th Cir. 2001); 20 C.F.R. § 404.1520.

Theclaimantbearstheburdenofprovingadisabilityunderthefirst four stepsoftheanalysis;

underthefifth step,however,theCommissionermustshowthattheclaimantis capableof

performingwork in thenationaleconomyandis thereforenot disabled.Bowenv. Yuckert,482

U.S. 137, 146n. 5 (1987). Whena finding of”disabled”or “not disabled”maybemadeatany

step,theprocessis terminated. Villa v. Sullivan,895 F.2d1019, 1022(5th Cir. 1990). If at any

point duringthefive-stepreviewtheclaimantis foundto bedisabledornot disabled,thatfinding

is conclusiveandterminatestheanalysis.Lovelacev. Bowen,813 F.2d55, 58 (5th Cir. 1987).

Analysis

TheAU determinedat StepTwo ofthesequentialevaluationprocessthat Richardson

suffersfrom severeimpairmentsof generalizedanxietydisorder;specificphobia;panicdisorder;

generalizedosteoarthritis;anddegenerativedisc diseaseofthecervicalspineat C5-6 andC6-7

(Tr. 20). However,he foundatStepThreethatthe impairmentswerenot severeenoughto meet
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ormedicallyequalany oftheimpairmentslistedin theCategoryof Impairmentsin Appendix 1

to SubpartP, SocialSecurityRegulationsNo. 4. (Tr. 21). TheAU thendeterminedthat

Richardsonretainedtheresidualfunctionalcapacityto performlight work,exceptthat shecan

neverclimb ropes,laddersor scaffolds. (Tr. 22).2 Sheis alsomoderatelylimited in herability

to: understand,remember,andcarryout detailedinstructions;completeanormalwork week

without interruptionfrom anypsychologicallybasedsymptoms;performataconsistentpacewith

anormalnumberandlengthof restperiod; dealappropriatelywith the generalpublic; andto

respondappropriatelyto changesin thework setting. Id.3

With theassistanceof avocationalexpert,theAU foundat StepFourof thesequential

evaluationprocessthat Richardsonwasunableto returnto herpastrelevantwork. (Tr. 25).

Accordingly,he proceededto StepFive. Relyinguponvocationalexperttestimony,the AU

concludedthatplaintiff wascapableof makingan adjustmentto performotherjobs thatexistin

significantnumbersin thenationaleconomy. (Tr. 26-27).

2 Light work entails:

lifting no morethan 20 poundsat a time with frequentlifting or
carryingof objectsweighingup to 10 pounds. Eventhoughthe
weight lifted maybe very little, ajob is in this categorywhenit
requiresa good dealof walkingor standing,or whenit involves
sitting mostof the time with somepushingandpulling of arm or leg
controls. To be consideredcapableof performinga full or wide
rangeof light work, you musthavethe ability to do substantiallyall
of theseactivities. If someonecan do light work, we determinethat
he or shecanalso do sedentarywork, unlessthereareadditional
limiting factorssuch as lossof fine dexterity or inability to sit for
long periodsof time.

20 C.F.R. § 404.1567(b).

~ TheAU defined“moderate”asbeinglimited,but still ableto functionsatisfactorily.

Id.
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Plaintiff doesnot challengethesufficiencyof theCommissioner’sdeterminationon the

basisof therecordbeforetheCommissioner.(See,P1. ReplyBrief). Rather,plaintiff’s sole

argumentis that thecourtshouldremandthematterso theCommissionercanconsidernew

evidencewhich shepresentedin thefirst instanceto this court.

A courtmayorderadditionalevidenceto betakenbeforetheCommissioner“only upona

showingthatthereis newevidencewhich is materialandthereis goodcausefor thefailure to

incorporatesuchevidenceinto therecordin aprior proceeding.”Pierre v. Sullivan, 884 F.2d

799, 803 (St~~Cir. 1989)(citing, 42 U.S.C. § 40S(g). To justify remand,theevidencemustbe

“new,” andnotmerelycumulativeofwhat is alreadyin therecord. Id. (citationomitted). The

evidencemustalsobe “material”; i.e., relevant,probative,and likely to havechangedthe

outcomeoftheCommissioner’sdetermination.Id. Finally, theclaimantmustdemonstrategood

causefor not havingincorporatedthenew evidenceinto theadministrativerecord. Id.

Theevidencesubmittedby plaintiffs consistsof aMarch6, 2008, initial consultation

examinationconductedbyJohnHull, M.D., arheumatologist,andtwo follow-up progressnotes

datedMarch2S,2008,andMay 19, 2008. (P1. Brief, Exhs. [doc. # 6-2]). Plaintiff also attached

to her replybrieftheresultsof anAugust20, 2008,CT scanof the lumbarspine. (P1.Reply

Brief, Exhs.[doc. # 8-2]). Insofaras thelatterevidenceis concerned,theCT reportclearlystates

thatplaintiff fell oneweekearlier,i.e. on, or aboutAugust 13,2008. Id. The recenttrauma

sustainedbyplaintiff underminesanysuggestionthat the diagnostictestreflectedher condition

asof thehearingdateor at the timeof theAU’s decision,4ratherthana“later-acquireddisability

During the relevantperiod,Richardsondemonstrateda full rangeof motion of the
lumbarspine. (See,Tr. 228-231).
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or. . . thesubsequentdeteriorationof thepreviouslynon-disablingcondition.” Haywoodv.

Sullivan,888 F.2d1463, 1471~1472(5thCir. 1989)(quotingJohnsonv. Heckler,767 F.2d 180,

183 (Sth Cir. 1985)(internalquotationmarksomitted)).5

Dr. Hull’s examinationreportandprogressnotesfrom March - May2008, indicatethat

Richardsoncontinuedto sufferfrom neckandshoulderpainand osteoarthritis.(P1.ReplyBrief,

Exhs. [doc. # 8-2]). However,this evidenceis notnew. An agencyphysician,DavidHebert,

M.D., examinedplaintiff anddiagnosedinteralia, generalizedosteoarthritis,degenerativedisc

diseaseofthecervicalspine,andarthralgia,yet foundno reasonwhyshecouldnot perform

routinewalking, sitting, standing,carryingandlifting for an eighthourday. (Tr. 228-231).

To theextentthatDr. Hull providedanewdiagnosisoffibromyalgia, thereis nothingin

his recordsto indicatethat theconditionexistedduring therelevantperiod.6 Indeed,Myron

Bailey, M.D., didnot referRichardsonto Dr. Hull for fibromyalgiauntil sometimeafterOctober

2007. (See,Tr. 290, P1. Memo.,Exhs. [doc. # 6-2,pg. 3].As recentlyasOctober22, 2007, — one

monthaftertheAU’s decision,Dr. Baileyhadnot diagnosedfibromyalgia. (Tr. 290).

Moreover,beforeOctober2007,Baileyhadnot examinedplaintiff for more thantwo years.

(See,Tr. 279, 290).~

~ Fifth Circuit caselaw suggeststhat therelevantperiodfor adisabilityclaim extends
until thedateoftheadministrativehearing. Hammondv. Barnhart, 132 Fed.Appx. (5t~~Cir. May
17, 200S)(unpubl.);Haywood,888 F.2d at 1472;Johnson,767 F.2dat 183. Medical evidence
thatpost-datesahearingmaybeconsidered,providedthatit addressestheseverityofthe
claimant’spre-hearingcondition. Hammond,supra.

6 In herbrief, plaintiff assertedthather conditionhas“severelydeteriorated”sincethe

AU’s decision. (P1.Brief, pg. 1 [doc. # 6]).

~ TherecordbeforetheAppealsCouncil includedashortquestionnairewhereinDr.
Baileydoubtedthatplaintiff couldperformanywork (including light work). (Tr. 290).
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Plaintiff also hasnotprofferedanyexplanationfor her failure to incorporatethe“new”

evidenceinto themedicalrecord. Pierre, supra(goodcausefor remandis not metunless

plaintiff providesproperexplanationto excuseher failure to submittheevidenceearlier). “T]he

merefact that amedicalreportis ofrecentorigin is not enoughto meetthegoodcause

requirement.” Pierre, 884 F.2dat 803 (citationomitted).

In sum,plaintiff hasneitherestablishedthatthepost-decisionevidenceis newand/or

material,nordemonstratedgoodcausefor failing to incorporatetheevidenceinto the

administrativerecord. Pierre, supra.8 Thus,plaintiff is not entitled to remand.Id.

Forthereasonsstatedabove,theundersignedfinds that theCommissioner’sdecisionis

supportedby substantialevidenceandis freeof legal error. Accordingly,

TheCommissioner’sdecisionis AFFIRMED, andthematterDISMISSED with

prejudice.

THUS DONE AND SIGNEDat Monroe,Louisiana,this 13th dayof February,2009.

RENL HAYES
U. S. MAGISTRATE JUDGE

However,statementsthataclaimantis “disabled”or “unableto work” areaffordedno special
significanceundertheregulations. 20 C.F.R. § 404.1527(e)(1);Frankv.Barnhart, 326F.3d618
(
5

th Cir. 2003). Moreover,sinceBaileycompletedthequestionnairepursuantto an examination

thatpost-datedtheAU’s decisionandbecausehe hadnot seenRichardsonfor over two years
beforethat, thereis nothingto indicatethathis statementreflectedhercondition during the
relevantperiod. (Tr. 279, 290).

8 However,plaintiff’s evidencecertainlymayform thebasisfor anewclaim. Johnson,

767F.2dat 183.
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