
RECEIVED
USDC, WESTERN DISTRICT OF LA.

UNITED STATES DISTRICT COURT
BY WESTERNDISTRICT OF LOUISIANA

MONROE DIVISION

CHARLES W. MAYFIELD, ET AL. CIVIL ACTION NO. 08-0861

VERSUS JUDGE ROBERT G. JAMES

NEWELL RUBBERMAID, INC., ET AL. MAG. JUDGE KAREN L. HAYES

RULING

PendingbeforetheCourtis a Motion for SummaryJudgment[Doe. No. 52] filedby third-

partyDefendantNewman-Green,Inc. (“Newman-Green”)againstDefendantsIrwin IndustrialTool

CompanyandTravelersPropertyCasualtyCompanyof America(collectively“Irwin”). Newman-

Greencontendsthatit doesnot owecontractualindemnityto Irwin for claimsassertedagainstit by

Plaintiffs CharlesW. Mayfield, GregMayfield, andGary Watts. Forthe following reasons,the

Motion is GRANTED. Irwin’s third-partydemand,insofaras it could beunderstoodasa claim

againstNewman-Greenfor contractualindemnity,is DISMISSEDWITH PREJUDICE.

I. FACTUAL AND PROCEDURAL BACKGROUND

This casearisesoutofan allegedincidenton June30,2007, in OuachitaParish,Louisiana.

Plaintiffs allegedlypurchasedaBernzomaticPowerCellFuel Systemtorchkit (“thetorch”) for use

in anIndependenceDayfireworksdemonstration.[Doe.No. 1]. Duringthedemonstration,thetorch

allegedlymalfunctionedcausingvariouspersonalinjuries to thePlaintiffs. Id.

Newman-Greenallegedlymanufacturedacomponentpartofthetorch,a“K-28” valve(“the

valve”), locatedatthetop ofthetorch. It soldthevalveto Enviro-SafeRefrigerants,Inc. (“Enviro-
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Safe”) who assembledthe valvewith afoam insertandfuel canister. Enviro-Safethen sold the

assemblyto Irwin who incorporatedtheassemblywith otherpartsto makethetorch.

OnJune17,2008,Plaintiffsfiled suitagainstIrwin andNewellRubbermaid,Inc. (“Newell”).

[Doe. No. 1]. OnJuly 1, 2008,theCourt dismissedNewellfrom suit. [Doe.No. 3].

On April 8, 2009, Irwin filed a third-party demandnaming severalparties,including

Newman-Green,asthird-partydefendants.[Doe.No. 23]. Irwin allegesthatNewman-Greenowes

tort indemnityto it fortheclaimsassertedagainstIrwin by thePlaintiffs. Newman-Green,however,

readsIrwin’s third-partydemandasaclaimthatNewman-Greenowescontractualindemnityaswell.

On October23, 2009,Newman-Greenfiled aMotion for SummaryJudgment. [Doe.No.

52]. OnNovember5, 2009,Irwin filed aMemorandumin OppositiontotheMotion. [Doe.No.55].

II. LAW AND ANALYSIS

A. SummaryJudgment Standard

Summaryjudgmentis appropriate“if thepleadings,depositions,answersto interrogatories,

andadmissionson file, togetherwith theaffidavits, if any,showthatthereis no genuineissueasto

any materialfactandthatthemovingparty is entitled to a judgmentasamatterof law.” FED. R.

Civ.P. 56(c).

Themovingpartybearsthe initial burdenof informing thecourtofthebasisfor its motion

by identifyingportionsoftherecordwhichhighlight theabsenceofgenuineissuesofmaterialfact.

Topalian v. Ehrmann,954 F.2d 1125, 1132 (5th Cir. 1992). A fact is “material” if proofof its

existenceornonexistencewouldaffecttheoutcomeofthe lawsuitunderapplicablelaw in thecase.

Andersonv. Liberty Lobby. Inc., 477 U.S. 242, 248 (1986). A disputeabouta material fact is

“genuine” if the evidenceis suchthat a reasonablefact finder could rendera verdict for the
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nonmovingparty. Id.

B. Indemnity

Newman-GreenreadsIrwin’s third-party demandas a claim that it owes contractual

indemnityto Irwin. Newman-Greenassertsthatit hadno contractwith Irwin, and,therefore,it does

not owecontractualindemnityto Irwin.

Irwin’s third-partydemandallegesthatthe“relationshipbetween[Irwin] and. . . oneormore

of thethird partydefendants,is governed,in wholeor in part,by writtencontract(s)enteredinto

betweenthem.” [Doe. No. 17]. Irwin admitsthatNewmanGreenis not “oneormoreofthethird

partydefendants”to whom thecontractualindemnityportionof thethird-partydemandwasmeant

to refer.’ Irwin andNewman-Green,therefore,arein agreementthatNewman-Greendoesnotowe

contractualindemnityto Irwin for theclaimsassertedagainstit by thePlaintiffs.

III. Conclusion

Accordingly,Newman-Green’sMotion forSummaryJudgmentis GRANTED. Irwin’s third-

partydemand,insofarasit couldbe understoodasaclaim againstNewman-Greenfor contractual

indemnity,is DISMISSEDWITH PREJUDICE.2

MONROE,LOUISIANA, this day ofNovember,2009.

____ RO~AMg~J~”
UNITED STATES RICTJUDGE

‘Irwin’s third-partydemandalso addsITW Sexton,CrestFoamIndustriesInc., and
Enviro-Safeasthird-partydefendantsto whom thecontractualindemnityportionof thethird-
partydemandmayrefer.

2This rulinghasno affecton Irwin’s tort indemnityclaimagainstNewman-Green.
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