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PendingbeforetheCourt is Plaintiff DemetriusLatson’s(“Latson”) civil rightscomplaint.

On April 23, 2009,MagistrateJudgeJ(arenL. HayesissuedaReportandRecommendation[Doe.

No. 7], recommendingthathiscomplaintbe dismissedwithprejudiceasfrivolous. WhiletheCourt

generallyagreedwith the Magistrate Judge,on review, the Court determinedthat Latson’s

allegationsdid not precludeaFirst Amendmentclaim. Therefore,on May 19, 2009, the Court

remandedthe caseto MagistrateJudgeHayesto issuean order directingLatsonto amendhis

complaint and to issue a supplementalReport and Recommendationbasedon the amended

complaint. The Court deferred issuing a judgment until the supplementalReport and

Recommendationissued.

On remand,MagistrateJudgeHayesissuedaMemorandumOrder [Doe.No. 9] directing

Latsonto amendhis complaintno laterthan.August 10,2009.

1-lowever,instead,onAugust9, 2009,Latsonfiled amotionto dismisshis case,statingonly

thathewould “like to drop[his] case.”[Doe.No. 10].

This is not thefirst timetheCourthasbeenfacedwith aprisonerwho seeksto dismisshis

caseafteran unfavorablereportandrecommendationhasissued. TheCourt agreeswith therecent

decisionof anotherdistrict courtthatpi-isonersshouldnotbe allowedto violatethespirit, if not the
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letter, ofthePrisonLitigation ReformAct (“PLRA”), 28 U.S.C. § 1915,bytacticssuchasthis. See

Stonev. Smith,No. CV608-088, 2009WL 368620 (S.D. Ga.Feb. 13, 2009). As theStone Court

explained:

Rule41(a)(l)statesthata“plaintiff maydismissan actionwithoutacourtorderby
filing.. . anoticeof dismissalbeforetheopposingpartyserveseitheranansweror
amotionforsummaryjudgment.”Plaintiffs complainthasnotyetbeenserved,much
lessanswered.Thus, his motionwouldnormallybe treatedasanoticeofdismissal,
resulting in the terminationof the actionwithout any considerationof its merits.
Matthews v. Gait/icr, 902 F.2d 877, 880 (11th Cir. 1990) (citations omitted)
(“dismissalis effectiveimmediatelyuponthefiling ofawrittennoticeof dismissal,
and ... [tjhe factthat a noticeofdismissalis styled ‘motion to dismiss’ ratherthan
‘notice of dismissal’ is without consequence”).But plaintiff is a detaineewho is
subjectto theprovisionsofthe. . . [PLRA] . ., andthePLRApreventsanautomatic
dismissalin this case.

CongressenactedthePLRA to discourageprisonersfrom filing baselesslawsuits.
Crawford-Eli’. ]Jritton, 523 U.S. 574,596, 118S.Ct. 1584, 140 L.Ed.2d759(1998).
Specifically,Congressdraftedthe“threestrikes”provisionof 28 U.S.C. § 1915(g),
which limits aprisoner’sability to proceedwithout the paymentof afiling fee in
federalcourt if “theprisonerhas,on 3 or moreprior occasions,while incarcerated
ordetainedin any facility, broughtanactionor appealin acourtoftheUnitedStates
that wasdismissedon the groundsthat it is frivolous, malicious,or fails to statea
claimuponwhichrelief maybegranted.”.

Plaintiffs motion to dismisswasfiled afterthe Courthadscreenedhis complaint
pursuantto 28 U.S.C. § 1915A,foundits allegationslacking,andrecommendedits
dismissalasfrivolous.Nowthathis trial balloonof acomplainthasbeenpunctured,
plaintiff hopesto dismisshis casevoluntarilybeforethedistrictjudgeis affordedan
opportunityto review and consideradoptingthe R & R. Throughthis stratagem,
plaintiff endeavorsto interrupt the PLRA-mandatedscreeningprocessprior to
accruingastrikefor filing a legallyinsufficientcomplaint, therebycircumventing§
1915(g)’sthree-strikesprovision.As othercourtshaverecognized,thePLRAdoes
notpermitthis typeof gamesmanship,“[A]llowing aprisonerto voluntarily dismiss
a complaint . . . . after screeninghasbeencompleted[would] allow prisonersto
frustrate Congress’sintent behind enactingthe PLRA.” Hines i’. Graham, 320
F.Supp.2d511, 526 (N.D. Tex. 2004);Ape/i’. McCool, 2007 WL 4592245,at *1
~N.D.Fla. Dec. 28, 2007); Youngv. Leonard,2006WL 3447662,at * 1 (S.D. Tex.
Nov.21,2006);Sumnerv. Tucker,9 F.Supp.2d641, 644~E.D.Va. 1998)(“It would
frustratethe purposeof Section 1915(g)if an inmatewas allowedto exploit this

2



systemby filing ameritlessactionandwaiting until afterit wasreviewedto movefor
its dismissal.”);seeDovisi’. HuskipowerOutdoorEquip. Corp.,936 F.2d193, 199
(5thCir. 1991) (notingthatit would beinappropriateto grantaplaintiffs motionto
voluntarilydismisshis case“afterthemagistratehadconsideredthecaseandissued
acomprehensivereconimendationthatwasadverseto theirposition”).

Id. àt*1.

BoththeMagistrateJudgeandthisCourthaveexpendedconsiderabletime on Latson’scase.

After theReportandRecommendationissued,theCourtremandedLatson’s claimsto theMagistrate

Judgefor furtherconsiderationto determineif hehadany basisto supporthis First Amendment

claims. Ratherthanamendhis complaint,Latsonattemptsto dismisshis case,TheCourt canonly

assumethatbe doesnot havethe informationorevidenceto supporthis claims.

TheCourtnowturnsto aconsiderationoftheMagistrateJudge’sApril 23,2009Reportand

Recommendation.TheMagistrateJudgecharacterizedLatson’scomplaintasfollows: “[Latson]

impliesthatthedefendantinterferedwith his legalmail; however,uponcloserinspection,it appears

thathe is actuallycomplainingthat theWardeninterceptedandrespondedto agrievancedirected

[by Latson] to the Departmentof Corrections.” [Doe. No. 7, p. 3—4]. MagistrateJudgeHayes

reasonedthatsince“[Latson] hasnoconstitutionallyprotectedrightto aprisongrievanceprocedure,

the Warden’s ‘interference’ with the grievanceprocessdid not amount to a violation of the

Constitutionor laws oftheUnitedStates.” [Doe.No. 7, p. 4—5]. To theextentthat Latsonhas

allegedthat the prison grievanceprocesswasviolated, the Courtagreeswith andADOPTSthe

MagistrateJudge’sReportandRecommendationandfinds thatLátsonhasfailedto stateaclaim as

amatteroflaw. This claimis DISMISSEDWITH PREJUDICE.

Further,to theextentthatLatson’s claimsimplicatehis First Amendmentrightsofaccessto

thecourtsandfreedomofspeech,seeBrewerv. Wilkinson,3 F.3d816, 820 (5thCir. 1993),Latson
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has failed to comply with the MemorandumOrder to provide the Court with the necessary

informationto fully evaluatehisclaim. Underthestandardsetforth in Berryi’. CIGNA/RSJ-CIGNA,

975 F.2d11~8 (5thCir. 1992),theCourtwill dismissLatson’sFirst AmendmentclaimsWITHOUT

PREJUDICEfor failure to comply with an orderofthe Court.

Finally, basedon the foregoing,Latson’svoluntarymotion to dismiss [Doc. No. 10] is

DENIED AS MOOT.

MONROE,LOUISIANA, this _____ day of September,2009.

ROBERTO.J~M1~’S
UNITED STATES DIS’tRtCT JUDGE
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