
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

MONROE DIVISION

DAVID R. DAVIS, ET AL. CIVIL ACTION NO. 08-2027

VERSUS JUDGE ROBERT G. JAMES

SHAWN L. KEMP, ET AL. MAG. JUDGE MARK L. HORNSBY

MEMORANDUM ORDER

PendingbeforetheCourt is DefendantsShawnL. Kemp,SaulsburyDiesel,Inc.,andCanal

InsuranceCompany’sappeal[Doe.No.20] ofMagistrateJudgeMarkL. Hornsby’sruling [Doe.No.

17] andorder[Doe.No. 19] grantingPlaintiffs’ motionto amendandmotion forremand.Plaintiffs

filed amemorandumin opposition[Doe.No. 22] to theappeal.

Plaintiff DavidR. Davis(“Davis”) is a tractor-trailermechanic.He receivedadistresscall

from a tractor-trailer(“VehicleA”) thatwasstrandedon theshoulderofHighway 15. Daviswas

ableto startVehicleA. VehicleA thenpreparedto pull off theshoulderandontoHighway15. At

thattime, Daviswasin his repairtruck (“VehicleB”). Herealizedthat, sinceVehicleA wason the

downwardslopeofahill, avehicletravelingup thehill in thesamedirectionwouldnot likely see

VehicleA asit attemptedto enterHighway15. Davis,therefore,backedVehicleB up thehill and

turnedits hazardlights on. Shortlythereafter,a secondtractor-trailer(VehicleC) cameup thehill

ata highrateof speedtowardsVehicleA. WhenVehicle C triedto stop,thetractor-trailerjack-

knifedandhit VehicleB.

Plaintiffs suedDefendantsShawnL. Kemp, thedriverofVehicleC; SaulsburyDiesel,Inc.,

theownerofVehicleC; andCanalInsuranceCompany,theinsurerofVehicleC (hereinafterreferred

to as“Vehicle C Defendants”)in statecourt. TheVehicle C Defendantsremovedthecaseto this
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Courton thebasisof diversityjurisdiction.A fewweeksaftertheVehicle C Defendantsanswered,

Plaintiffs obtainednewcounsel.Fourdayslater,Plaintiffs filed themotionsto amendandremand.

Plaintiffs soughtto addthedriver andownerof VehicleA (“Vehicle A Defendants”)to the suit,

which woulddestroydiversity. Plaintiffs contendthat theydid sobasedon theallegationsin the

VehicleC Defendants’answerthattheVehicleA Defendantswerewholly/partiallyresponsiblefor

theaccident.

MagistrateJudgeHornsbygrantedthemotionsto amendandremandunderthefour-factor

testinHensgensv. Deere& Co., 833 F.2d1179, 1182(5th Cir. 1987). Forthereasonsthatfollow,

theCourtfindsthatMagistrateJudgeHornsby’srulingandorderwereneithererroneousnorcontrary

to law.1

In Hensgens,theFifth Circuit held“when facedwith an amendedpleadingnaming anew

nondiversedefendantin aremovedcase,[courts] should scrutinizethat amendmentmoreclosely

thanan ordinaryamendment”andshouldgenerallyconsiderfour factorsto determinewhetherthe

amendmentis appropriate:

For example,the court should considerthe extent to which the purposeof the
amendmentis to defeatfederaljurisdiction, whetherplaintiff hasbeendilatory in
askingfor amendment,whetherplaintiffwill besignificantly injuredif amendment
is notallowed,andany otherfactorsbearingon theequities.Thedistrictcourt,with
input from the defendant,should thenbalancethe equities and decidewhether
amendmentshould be permitted.If it permits the amendmentof thenondiverse
defendant,it thenmustremandto thestatecourt. If theamendmentis not allowed,
thefederalcourtmaintainsjurisdiction.

1TheFifth Circuit hasnotaddressedwhatstandardofreviewshouldbe appliedto adistrict
court’sreviewofamagistratejudge’sruling on amotionto remand.This Courthasadheredto the
view that a motion to remandis a non-dispositivepretrial matterand will apply the clearly
erroneous/contraryto law standardofreview. SeeMills v. SchoonerPetroleumServs., 06-2237,
2007U.S. Dist. LEXIS 12613,at *1.2 (W.D. La. Feb.23, 2007)(citing 28 U.S.C. § 636(b)(1)(A);
FED. R. Civ. P. 72(a)).
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Id.

Although the amendmentswill defeat federal jurisdiction, MagistrateJudgeHornsby

reasonedthatit wasnotunreasonablefor Plaintiffs to decidenot to suetheVehicleA Defendants

initially basedon theirbelief that thosedefendantswerenot at fault: Davisstatedto aninsurance

investigatorfollowing theaccidentthat therewasno oncomingtrafficwithin sightwhenVehicleA

enteredthehighway. OncetheVehicleC DefendantsallegedthattheVehicleA Defendantswere

wholly/partially at fault, MagistrateJudgeHornsbyreasonedthat Plaintiffs “had an objectively

reasonable,perhapsevenacompellingbasisto addthenon-diversedefendants.”[Doe.No. 17, p.

6]. TheCourt agrees.

Themotion to amendwasfiled approximatelythreeweeksaftertheVehicle C Defendants

answeredandwithin two monthsoffiling suit. Thus,theCourtfinds thatPlaintiffswerenotdilatory

in seekingleaveto amend.

The Court further finds that Plaintiffs will be injured by the additional expense,risk of

inconsistentjudgments,andrisk thattheywill notbefully compensatedif theyareforcedto pursue

parallellawsuits. TheCourtis mindful ofVehicle C Defendants’interestin defendingtheclaims

againsttheminafederalforum. However,theclaimsagainstboth setsofDefendantsarisefrom the

sameoperativefacts,andit wouldbeawasteofjudicial resourcesto try themseparately.

Accordingly,IT IS HEREBY ORDEREDthattheappeal[Doe.No. 20] of MagistrateJudge

Hornsby’sruling [Doe.No. 17] andorder [Doe.No. 19] is DENIED, andtheruling andorderare

AFFIRMED.
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MONROE,LOUISIANA, this 11thdayofMay, 2009.
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