
______________ UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

MONROE DIVISION

CIVIL ACTION NO. 09-0110

JUDGE ROBERT C. JAMES

MAG. JUDGE KAREN L. HAYES

RULING

Pendingbeforethe Court is a civil rights complaint filed by Plaintiff JasenDunnell Gins

(“Gins”) [Doc. No. 1]. Ginscontendsthathe receivedinadequatemedicalcarefollowing anankle

injury in September2008while he wasincarceratedatJ.B.EvansCorrectionalCenter(“JBECC”)

in Newellton, Louisiana,and assertsthat JBECC fails to maintainadequatemedicalequipment,

medications,and staff. Ginssuedthe JBECC;WardenDeville; Deputy WardenPailette;nurses

Allen, Peggy,andSmith;andCaptainJohnMcTear. Ginsseekscompensatoryandpunitivedamages

and injunctive relief Ginsalsofiled a Motion to Appoint Counsel[Doc. No. 11].

MagistrateJudgeKarenL. HayeshasissuedaReportand Recommendation[Doc. No. 16],

denyingGins’s Motion to Appoint Counselandrecommendingthat Gins’sclaimsbedeniedand

dismissedsvith prejudiceasfrivolous andfor failing to statea claimon whichreliefcanbe granted.

TheCourt ADOPTStherecommendationto dismissGins’sclaimsagainstDefendantsthe

JBECC;WardenDeville; nursesAllen, Peggy,andSmith; andCaptainJohnMcTear. Theclaims

againsttheseDefendantsareDISMISSEDWITH PREJUDICE.

Additionally, to theextentnot specificallyaddressed,theCourt finds thatGins’s claimsfor
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injunctive relief regardingtheadequacyof themedicalfacilities, equipment,medication,staffing,

andtransportat JBECC wererenderedmootby Gins’s transferto adifferent facility. SeeCooper

v. SheriffLubbockCounty, Tex.. 929 F.2d 1078, 1081 (5th Cir. 1991) (per curiam)(holding that

prisonertransferredout ofoffendinginstitutioncouldnotstateaclaim for injunctive relief). Gins

hasnot producedanyevidencesuggestingthepossibility oftransferbackto JBECC. SeeHardwick

v. Br!nson.523 F.2d798, 800(5th Cir. 1975)(statingthat possibilityof transferbackwould make

claim capableof repetitionyet evadingreview). Therefore,Gins’sclaim for injunctive relief is

DENIED AS MOOT.

However,theCourt DECLINESTO ADOPTtherecommendationregardingGins’sclaim

againstDefendantDeputy WardenPailette. The Court agreeswith MagistrateJudgeHayes’s

statementof the law on claims of inadequatemedicalcare. In her ReportandRecommendation,

MagistrateJudgeHayesstatesthat “[ojn the eveningof October3, 2008, Nurse Peggycalled

[Deputy] WardenPailetteatherhomeandrequestedpermissionto sendplaintiff to the hospital;

permissionwasdeniedthat night.” [Doc. No. 16, p. 5, ¶ 4]; seealso [Doc. No. 16, p. 3 (“Nurse

Peggyrequestedthat plaintiff be sentto the hospitalbut her requestwasdeniedby theWarden.”).

According to Gins, Nurse Peggy did not simply requestthat Gins be taken to the hospital

approximatelytwo weeksafterheeithersprainedorbrokehis ankle. Rather,inhisComplaint,Gins

allegesthat NursePeggytoldDeputyPailette:

1 left manynotesfor Ginsto bebroughtto thehospital,andtheystill didn’t do so,the
doctorleft notesfor Ginsto be broughtto thehospitalandhe still didn’t go. Now
theyhavethis inmateTonyPortergoingto thehospitalfor aboil, I amaboutto send
Ginswith him. TheWarden’deniedNursePeggy’splea.NursePeggystatedto Sgt.

‘Although Ginsrefersto the“Warden” in this instanceandothers,his specificallegations
refer to DeputyWardenPailette. Hehasnot identifiedspecificstatementsmadeto Warden
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Boseily, anotherC/O; to theWardenaswell asmyself, “that Gins might havea
blood clot in his leg and it might moveup which thencanandwill causeother
problems.”

[Doc. No. I, p. 4 (emphasisadded)]. Similarly, in supplementalbriefing, Gins statedthat Nurse

PeggycalledDeputyWardenPailetteandtold her that Ginswas “in [a lot] ofpainandit’s really

serious,‘I left manynotesto haveGinsbrought to thehospital or be seenby a doctoraswell as

doctorNewmanandhe haven’tyet been,”“his legblewup aswell ashis anklesand toes,”[and] I

think he havea blood clot or somethingcauseit’s manycolors.” [Doc. No. 15, p. 8 (emphasis

added)].Accordingto Gins,NursePeggystayedon thephonewith DeputyWardenPailette“trying

to make[her] understand,”allegedlystatingthat NursePeggy’sjob was“to identify the medical

condition” and that Gins “must go” to the hospital,and “after 3 times shestill deniedNurse

Peggy.”[Doc. No. 15, p.8]. Basedon theseallegations,whichtheCourtmustassumearetrue, the

Court finds that Gins hasraisedan arguablebasisfor aclaim againstDeputyWardenPailettefor

failing to approvehis transportto thehospitalonOctober3, 2008.2 Thus,this claimis REMANDED

to MagistrateJudgeHayesfor furtherproceedings.

TheCourtfurtherDECLINESTO ADOPTfootnote4 oftheReportand Recommendation.

As Ginspointsout,hecontends,atleastin somepleadingsfiledwith theCourt,thathis ankleor foot

wasbroken,notmerelytwistedor sprained.While theCourt agreeswith MagistrateJudgeHayes

thata twistedormildly sprainedankledoesnot“presentaseriousmedicalneedascontemplatedby

DeVille to placehim on noticeofa seriousmedicalrisk if Ginswere not transportedto the
hospital.

2TheCourtis awarethat Ginshasadmittedhe wassubsequentlytransportedto the
hospital,asearlyasthefollowing day, but it is unclearwho approvedthe later transport. That
latertransportdoesnot necessarilynegateDeputyWardenPailette’srefusalto approvehis
transporton October3, 2008.
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thejurisprudence,”[Doe.No. 16, p. 12], a brokenanklecouldpresenta seriousmedicalneed

andis not thetypeofinjury which personsin the“freeworld” would treatat home.

MONROE, LOUISIANA, this ii dayofJune,2009.

ROBERTG. IAM)1ES
UNITED STATES D’I’STtUCT JUDGE
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