
RECE1V~D
IN ALEXANDRIA, LA.

UNITED STATES DISTRICT COURT
DEC 2 1 Z009

TONY R. CLERK WESTERN DISTRICT OF LOUISIANA
BY—~-~5~uTT MONROE DIVISION

EVANStON INSURANCE CO. CIVIL ACTION NO. 09-642

VERSUS JUDGE TRIMBLE

TSR, INC. d/b/a OL’ MAN TREESTANDS,
EDWA1W GILL, individually and as administrator
ofthe estateof minor child, HARLEY GILL,
DARLA GILL, individually, DANIEL BEDGOOD
and MA1ULYN BEDGOOD, and LARRY DRURY
and OCII~DRURY MAGISTRATE JUDGE KIRK

MEMORANDUM RULING

Beforethecourt are three(3) motionsto dismiss,transferorstayfiled bydefendantsEdward

andDarh~Gill,’ TSR,Inc. (“TSR”),2 DanielandMarilyn BedgoodandLarryandOcieDrurey.3For

the reasotisexpressedbelow, the court finds that thesemotions should be DENIED as to all

requestedreliefs.

I. BACKGROUND

A RelevantFacts

Plaintiff EvanstonInsuranceCompany(“Evanston”) issueda generalliability insurance

‘R. 10.
2R 12.

3R. 16.
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policy4 t~TSR, effectiveMarch 24, 2008 to March 24, 2009 with aretroactivedateofMay 24,

2006.~TSRis adesignerand manufacturerof treestandssoldas“Ol’Man Treestands”andused

primarily by hunters.6Thepolicy containsaPriorRecallExclusionEndorsementwhich excludes

from coverageany claim

baseduponor arisingout of thepastproductrecall
involving disfunctionofthe locking pins in thetreestands
for productssoldfrom August2006throughJanuary2007.~

Eyanstonassertsthatthis endorsementwasincludedin thepolicy afterTSRdisclosedthat,

prior to applying for coverage,it issueda voluntaryrecall of certain locking pins usedin its

treestand~.8Daniel Bedgood,Marilyn Bedgood,LarryDrurey andOcieDrureyfiled suit against

TSRin Nøvember2008 in this federaldistrictcourt (“Bedgoodsuit”) andtheirclaimsarecurrently

pendingbeforetheundersigned.9TheBedgoodsuitallegesthatsoledefendantTSR, asdesignerand

manufacti~~rerofthetreestandsatissue,is liable for injuries sustainedby LarryDrureyandDaniel

BedgoodallegedlycausedbymalfunctioninglockingpinsundertheLouisianaProductsLiability Act

(“LPLA”).

4PplicyNo. SP-835988[R. 18 atp. 2]. A copyofthepolicy is attachedas“Exhibit A” to
TSR’s mdtion atR. 12-4.

5R~.12-4at p. 9.

6~plicatioflfor insurance[R. 12-4atpp. 3 8-40].

7EpdorsementNo. 4 [R. 12-4at p. 15].

8Thepartieshavenot disclosedthespecificdetailsof therecallasofthedateofissuance
ofthis ruling, but thecourtdoesnot find thesedetailsnecessaryfor determinationofthe issues
nowbeforieus.

9C~vilAction No. 08-1726.
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EdwardandDanaGill filed suit againstthesellerofthetreestandandTSRin theThirtieth

Judicial~istrict Court for theParishofVernon,Louisiana(“Gill suit”), assertingsimilar claims

basedon injuries allegedlycausedby defectivelocking pinsin aTSRtreestand.’°Evanstonis not

anamed4efendantin eitheroftheseproductsliability cases.

T$Rmadea claim on the Evanstonpolicy for defenseandindemnityasto theseand other

productsliability suits filed in AlabamaandMississippifederalcourts. Evanstonis nowproviding

defensetc~TSRunderareservationofrightsletterbasedonthePriorRecallExclusionEndorsement

andhasmiw institutedthreedeclaratoryactions:oneinAlabama,oneinMississippiandtheonenow

before this court. Evanstonasksthis court to determineits obligationsregardingdefenseand

indemnityto TSRunderthegeneralliability policy atissue.

TheGills, BedgoodsandTSRhaveeachfiledmotionsaskingthecourttodismissEvanston’s

declarator~’action. We examinethembelow.

B. Applicable Standard

TheDeclaratoryJudgmentAct” provides,in part,that, subjectto certainexceptions,

Any courtoftheUnitedStates,uponthefiling ofan
appropriatepleading,maydeclaretherights andother
legal relationsofanyinterestedpartyseekingsuch
declaration,whetheror not furtherrelief is orcould
be sought. Any suchdeclarationshallhavetheforce
andeffect of afinal judgmentordecreeandshallbe
reviewableassuch’2

‘°~uitNo. 79751. A copyofthecomplaintis attachedas“Exhibit A” to theGills’ motion
to dismiss~{R.10].

“2~8U.S.C.§~2201 - 2202.

12~ at § 2201(a).
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Thus, whetheror not to grantdeclaratoryrelief lies within the “unique and substantial
discretion”ofthedistrictcourt.’3 Thecourt’sdiscretion,while broad,is not infinite.’4 As such,the
court ab4sesits discretion“unless [it] addressesandbalancesthe purposesof the Declaratory
JudgmentAct andthefactorsrelevantto theabstentiondoctrineon therecord.”15 Specifically,the
courtmu~tconsiderthefollowing factors:

(1) whetherthereis apendingstateactionin which
all ofthemattersin controversymight be fully litigated.;

(2) whethertheplaintiff filed suit in anticipationofa
lawsuit filed bythedefendant;

(3) whethertheplaintiff engagedin forum shoppingin
bringingthesuit;

(4) whetherpossibleinequitiesin allowing the declaratory
plaintiff to gainprecedencein time or to changeforums
exists;

(5) whetherthefederalcourtis a convenientforum for the
partiesandwitnesses;

(6) whetherretainingthelawsuitwould servethepurposes
ofjudicial economy;and

(7) whetherthefederalcourt is beingcalledon to construea
statejudicial decreeinvolving thesamepartiesandentered
by thecourtbeforewhom theparallelstatesuit betweenthe
samepartiesis pending.’6

A~thepartyadvocatingfederaljurisdiction,Evanstonbearstheburdenofproofasto these

‘3Wiltonv. SevenFalls Co., 515 U.S. 277, 286 (1995).

‘4TravelersIns. Co. v. LouisianaFarmBureauFederation.Inc., 996 F.2d774, 778 (
5

th

Cir. 1993).

lSJ~_;RowanCompanies.Inc. v. Griffin, 876 F.2d26 (
5

th Cir. 1989).

‘61~rillhartv. ExcessIns. Co. of America,316 U.S. 491 (1942);St. PaulIns. Co. v. Trejo,
39 F.3d5$5 (

5
th Cir. 1994).
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elements.17

II. ANALYSIS

A~ The Gill Motion18

D~fendantsEdwardGill’9 andDarla Gill (“Gills”) filed a motion, now beforethis court,

urgingth~courtto dismissor, alternatively,transferor stayEvanston’sdeclaratoryreliefactionon

thebasisthatcompletediversitydoesnotexistasamongtheparties.TheGills point out that their

suit, filed in theThirtieth JudicialDistrict Court,namesJamesMcKeed/b/aStarGun,Archeryand

Computer(“Star Gun”), asadefendantandthat, becauseStarGunis aLouisianabusinessandthe

Gills areL~ouisianaresidents,Evanston’sactionbelongsin statecourt.2°

As pointedoutby Evanston’soppositionbrief~,21thesedefendantsappearto misapprehend

thenature~ofEvanston’srequestedrelief. EvanstonnamestheGills andTSRasdefendants,butdoes

not includeStar Gun. TheGills appearto arguethat StarGunhasbeenexcludedfrom the list of

defendantsto Evanston’sdeclaratoryactionin orderto manufacturediversityjurisdiction.22

W~find theGills’ argumentto be without merit. StarGunis notaplaintiff againstTSR in

anyknownproductsliability action. As such,StarGunis notapotentialplaintiff asto Evanston

pursuantto theLouisianaDirectAction Statute,which authorizesan injuredpartyto assertclaims

‘71~ammingv. United States,281 F.3d158 (sth Cir. 2001).

18~ 10.

‘9I~dividuallyand asadministratorof estateofminorchild HarleyGill.

2O~ loatp. 1.

21R 14.

22~ 10 atpp. 1-2.
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directlyagainsta tortfeasor’sinsurerif, j~~r~ theaccidentoccurredin Louisiana.23Thus,the

courtsen$esno ill motivein Evanston’sexclusionofStarGunfrom theinstantsuit. Moreover,were

weto find thatStarGunis anindispensablepartyforpurposesofadjudicatingdeclaratoryrelief, its

inclusion~ould notdestroydiversity. Evanstonis anIllinois corporation.NeitherStarGun,norany

nameddefendantis domiciled in Illinois suchaswould destroycompletediversityjurisdiction.24

TheGill motionalternativelyrequeststhatEvanston’sdeclaratoryjudgmentactionbestayed

pendingadjudicationoftheGill suitnow pendingin Louisiana’sThirtiethJudicialDistrict Court.

Thecourtdoesnot find, nonhastheGill motionasserted,anycompellingreasonfor theissuanceof

astayin theseproceedingsandfinds, instead,thatatimelyanswerto thequestionofwhetherornot

TSRhastheright to defenseandindemnityfrom Evanstonin theGill andBedgoodsuitsbestserves

judicial e~onomy.

Thecourtalso finds thattransferof Evanston’ssuit for declaratoryreliefis inappropriate,

giventhat Evanston’smotive is to determineits obligationsnotonly to TSR, but alsoto theGills,

Bedgoods~and Drureys,who eachpossesstheright ofdirectactionunderLouisianalaw. TheGill

motionfaiisto demonstratethatajudgmentbytheAlabamacourtwouldpreventfuturedirectaction

bytheseiijdividual plaintiffs. Moreover,while themotion assertstheinconvenienceofthis federal

forum, it rails to offer any factsin supportofthe same. The courtnotesthat theGills residein

VernonParish,areasonablyshortdistancefrom Monroe,Louisiana.Thisargumentiswithoutmerit.

23La. R.S.22:1269.

24 $tateFarmFire & Cas.Co. v. Tashire,386 U.S. 523 (1967)(diversityjurisdiction

encompas~escasesin whichanytwo adversepartiesarenot citizensofthesamestate);
Strawbrid~ev. Curtiss,7 U.S. 267 (1806)(completediversityexistswhereno plaintiff and
defendantarecitizensofthesamestate).
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F~rthesereasons,thecourt finds that theGill motion shouldbedenied.

R. The TSR Motion25

TSR’smotionassertsthatdismissalofEvanston’sdeclaratoryactionis appropriatebecause

theAlabamastatecourt, in which TSR filed its first declaratoryaction, will addressthe issueof

Evanston~’sobligationsundertheinsurancepolicy.26 TSRfurtherassertsthatthisdistrictcourtis an

inconvenientforumfor TSR, givenits locationin Florida.27 Finally, TSRassertsthatEvanstonhas

engagedin impermissibleforum shoppingwhich shouldbe discouragedby dismissal.28 In the

alternative,TSRrequestsastayoftheseproceedingsuntil suchtimeastheAlabamacourthasruled

on Evanston’sfirst declaratoryaction or atransferof this caseto eithertheU.S. District Court for

theSoutl*rn District of Alabamaor theU.S. District Court for theNorthernDistrict ofFlorida.29

Theseargumentsrequirethat we weigh the seven(7) factorsdiscussedabove. First, we

consider,asarguedby TSR, whetheror not thereis a pendingstatecourtactionin which all the

mattersa~issuewill be fully litigated. In assessingthis first factor, acourt shouldconsider“the

scopeof the pendingstatecourt proceedingand the natureof defensesopenthere,” aswell as

“whethernecessarypartieshavebeenjoined, [and] whethersuchpartiesareamenableto processin

thatproceeding...“30

25~ 12.

26~~12-1 atp.2.

27TSRis a Floridacorporationwith its principleplaceof businessin Jay,Florida.

28R 12-2at p. 3.

29~
_atp4

30I~rillhart,316 U.S. 491, 495 (1942).
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E~vanstondeniesthattheAlabamacourtcanadjudicatethecoverageissueastotheLouisiana

defendants,astheyarenotpartiesto theAlabamadeclaratoryactionandthatcourtwould likely not

havepersbnaljurisdictionoverthem.3’ Evanstonalsopointsout that, giventheavailabilityofdirect

actionby~theLouisianadefendantsunderLouisianalaw, a coverageadjudicationby theAlabama

courtwoaldnot foreclosethepossibilityoffuturedirect actionsagainstit by thesedefendants.32

HavingreviewedEvanston’sAlabamastatecourtcomplaint,it is clearthatthereliefsought

in thatfir~tdeclaratoryactionis identicalto thatsoughtin this forum. An adjudicationoftheextent

of Evanstpn’sobligationsunderthepolicy at issuewould likely requiretheapplicationofFlorida

insurance~andcontractlaw. In this way,theclaims areno different. However,aspointedout by

Evanston,noneof theindividual defendantsto this actionarepartiesto thependingAlabamastate

courtsuit~tndthereis no evidencebeforethis courtwhichwouldsupporta findingthattheAlabama

statecoui~tpossessesrequisitejurisdiction over the Gills, Bedgoodsand Drureys such that a

judgmentby that courtwould foreclosefuture direct actionagainstEvanstonby theseindividual

plaintiffs. In thisway,we find thatthependingAlabamasuitwill not fully adjudicateall mattersin

controver~y.33

Evanstonadmitsthat it filed this declaratoryactionin anticipationof futuredirectactionby

theGills, BedgoodsandDrureys. TSR assertsthat this factorweighsin favor ofdismissal. The

courtdisagrees.Giventheavailability ofdirect actionagainstit, Evanston’ssuit fits thepurposeof

31~ 18 atp. 5.

32a

33~rillhart,316 U.S. at 495 (1942); Sherwin-WilliamsCo. v. HolmesCounty,343 F.3d
383 (5t~~Ck. 2003).
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theDeclaratoryJudgmentAct: to offer anopportunityfor reliefto aparty threatenedwith liability

without r~quiringthat an actionbeinstitutedagainstthatpartyasaprerequisitefor relief.34

WesimilarlyrejectTSR’sassertionthatEvanstonengagedin forumshoppingwhenit filed

threedeclaratoryjudgmentactionsin threeseparatecourts. As discussedabove,any adjudication

ofEvanstbn’s obligationsunderthepolicymustbeapplicabletopotentialdirectactionclaimantsand

it appearsthat Evanstonfiled a direct action in eachjurisdictionwheresuits againstTSR were

alreadypending.Thus,in thecourt’sview, theexistingproductsliability claimsagainstTSRcreated

areasonablebasisfor thesedeclaratoryfilings.

TSR hasnot demonstratedany inequitieswhich would arisefrom allowing Evanston’s

anticipatorysuit to proceed.Likewise,wefind no evidencethatthiscourtis aninconvenientforum.

Although~TSR is locatedin Florida,we do not find that, asadesignerandmanufacturerofgoods

sold in LØuisiana,it hasdemonstratedthat theburdenattendantto answeringEvanston’ssuit is

undue.

Thecourtalsofinds, asabove,thatallowing this declaratoryactionto proceedin this court

bestservesjudicial economywhencomparedwith thethree(3) potentialdirect actionswhich may

nameEvanstonasa defendant,wereits obligationsunderthepolicy still in question.35

Finally, thecourtnotesthat it is notbeingcalleduponto construeastatecourtdecreeissued

in theparallelstatecourtproceeding.Evanston’ssuit asksfor interpretationofapolicyofinsurance

underapp~icableFlorida law. No suit is pendingin aFloridacourtand,thus,no courtamongthe

34$herwin-WilliamsCo.v. HolmesCounty,343 F.3d383, 391 (5t~~Cir. 2003);Rowan
Compani~s,Inc. v. Griffin, 876 F.2d26, 28 (5t1~Cir. 1989)(quotingGovernmentEmployeesIns.
Co. v. Le~leu,272 F.Supp.421, 427 (E.D.La. 1967)).
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Louisiar~j,MississippiandAlabamacourtscurrentlyengagedis moreorlessablethanthis courtto

applyFldrida law on themeritsofEvanston’sclaims.

A~ccordingly,thecourt findsthattheevidencedoesnotsuggestdismissal.We find, instead,

thatplaintiff’s choiceof forum is logical giventhependingproductsliability actionsagainstTSR

in Louisi~tnacourtsandthejurisdictionalramificationsofanypotentialjudgmentby theAlabama

Circuit Cpurt.

T$R’smotionwill be denied.

C+ BedgoodMotion36

Thethirdmotion beforethecourtwasfiledjointly bytheBedgoodandDrureydefendants37

and request,as thosebefore it, dismissalor, alternatively,a stay of theseproceedings. The

argumentsmadein theBedgoodmotion areidenticalto thoseadvancedbyTSR. Accordingly, for

thereasoi~sassignedabove,theBedgoodmotionwill be denied.

III. CØNCLUSION

W~ietherornot to exercisejurisdictionoveradeclaratoryactionis amatterlyingwithin the

court’sdiscretion.Havingconsideredtheseven(7) factorsrequiredbyapplicablejurisprudence,the

court finds that no evidencebefore us weighs in favor of dismissal. The unique facts and

circumstancesofthependingproductsliability claimsin thiscourtandtheThirtiethJudicialDistrict

Court in VernonParishcreateareasonablebasisfor thefiling ofthis seconddeclaratoryactionin

36R. 16.

37The courtnotesthat theBedgoodsareresidentsofMadisonParish,Louisianaandthe
DrureysareresidentsofWestCarroll Parish,Louisiana. Given theproximity ofthesedefendants
to this coi~rt,we find, aswith theotherdefendants,that this court is an adequatelyconvenient
forum. Additionally, we find no evidencethat theAlabamastatecourtortheMississippifederal
courtwouidbemoreconvenientfor thesedefendants.
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additionto the first-filed actionin theAlabamaCircuit Court. We find no causewhy Evanston

shouldb~forcedto defendasmanyas three(3) potentialsuitsagainstit underLouisiana’sDirect

Action statutewhenthis single declaratoryaction will suffice to resolvethe parametersof its

obligationsunderthe insurancepolicy issuedto TSR. Sucharesult favorspiecemeallitigation of

claimsaiid is adverseto judicial economy.Additionally, we do not find thatthis forum createsan

unduebu~denor conveysan unreasonableadvantageto Evanston.

Giventhesefindings,thecourtwill issueanorderdenyingall threemotionsto dismiss,stay

or transferin theirentirety.

Alexanthia, Louisiana ______________________________________
December 2 ( , 2009 AMES T. TRIMBLE, JR.

UNI D STATES DISTRICT JUDGE
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