INFTED STATES BISTRICT coury

WESTERN DISTRICT OF LOUISIANA
MONROE DIVISION

HOLLYBROOK COTTONSEED CIVIL ACTION NO. 839758
PROCESKING, LLU

VERSUS JUDBGE ROBERY G JAMES

CARVER, INC, ET AL MALG, JUDGE MARK L, HORNSBY

RULING

Pearding betore the Cowrt is a Motion for Sununary Judgment {Doc. Na. 421 filed by

Deotendants Cavver, fne., Laswous Corp., and Carver-Guvnp (eoliectively, “Carver™ againgt

3

N

Plaintitt Holivbrook Cotionseed Processing, LLU, (CHoellybrook™). Forthe follpwing reusons,
the Motion for Summary Judement $s GRANTED IN FART and DENIED N PART
i, FAUTUAL AND PROUEDURAL BACKGROUND

In Febroary of 2006 Hollybrook purchased cotton gin oquipment from Carver totaling
SIRLO42.00. Hollvbrook alleges that it relied upon Carver's expertise and recommendations in
selecting and prrchasing the equipment noeossary to process 150 wons of cottonsecd per day,
Hollybrook alleges thay, fnaddition to the equipment, Carver also agreed to provide training and
gnginesring and technical support,

According o Hollvbrook, the squipment i purchased from Carver never operated
properly, and despite muany offorts 1o ropair 1, the plam’'s meovessing vohune never rose above 20
tons a day {Doc. Ne 47, p 31 Approximately 15 months after it began operating, the plant
Caught fire, and it has sinee ceased operations [Dee. Ko, 11,9 71

X

On Pebruary §, 2008, Holivbrook filed ¢ Complaint Doe. Noo 1-1] against Carver and
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o othier Defondants in the Sth Tudicial Distret, Bast Carredl Parish, Lovisiang, &

oot

of contract and viclations of Louistana Civil Code pr avisions in the Redhihition Chapter. In s
Complaint, Hollybrook seeks damages for Tost profits, wages and costs during the thme the plant
was not operationad, erpenses iow odd iny converting the boilding o 8 colions aead processing
plant. return of the purchase prics, and amounis spent repaiving amd replacing the aquipment, £
RMay 7, 2008, the case was romoy ed i this Uoart

~ - .
mey
1

O Clotober 7. 2009, Carver fled ¢ Motion for Sammary Judgnuent [Doc, Ko, 421, based

an the grounds that the coutrael between the parties is governed by Georgls b and swalves

Cuarver's Rability for inctdental and comseential damages, so that the sole recovery avallable o

Hollvbrook ts Carver's repair of reptacenient of the squipment.’ The chotee ot law and wawver

provisions upon which Larver shos are in a dnoumest tithad “Conditions ot Sale?” (CCO8T)

Carver asserts the QO8 i part of the contoant herwess the parties. Carver Ruther assernts that,
oven if the contract is governed by Lowsana 3 fawe, the Louisiana Products Liability A
(LEFLATY, Lo Rev, STat 88 2R00.5 160, precihudes all of Hellvbrook's clatres except

redhibition.

On October 23, 2009, Hollvbrook fled a Memarandun in Opposition [Doee, Mo 47 ©

Carver's Motion for Sununary Jodgment, 8558 rting evidentiary probdiems wiih the motion and
srguing fhat the contract dogs Bt nctude the COS. Hollybrook alleges that the provistons i the
COS were not nopotiatod wud were pever or presentoid to Heollybr ook by Cavver prior to the

crmract’s fovmation. Hollybrook also wrguss shat the LPLA doos not spply in this case hecase

it applies only to per sopal jry et claims,

Thas, the rootion is sotpatty one or g ficd SUTITIAY | mdgment.

[



Ui Newernher 2, 2009, Caever fled a Re sply {Boc, Mo IStio Holivhrook s Opposilion,
further authontivating the doouments < attachied 1o s Motion for Burary fudgment ag 3 assarting

1,

ihat Logistana’s “mailing presumption” sude applies {1 this came to defeat Hollvbrooks alieg

fat it did ot recstve the CO8, Finally, Carver argues fht the LPLA apphes regardless of te
wvpe of miury.

ta additicn to these memoranda, each party bas s ubnitied a supplomeantal memarandun

LAl

further briefing the tavue of whether the

% ja part of the contract {Doe. Nos. 81 and B2L
i, LAW AND ANALYSIS

A Sammary Judgment Standard

Sunmmary fudgment “shouid be vendered if the pleadings, the discovery and discloswe

qterials on file, and any affi davits show that there 8 no genping Ss as v any waterial fact and

dhat The movant is entitled © judgment 88 a matis ool lase Fen RoQiv, PLSs{ey The m Vi

party bears the initial burden o (fornsdig the Court of the basts for s motion by dentifving

_

fponuing ISsues of material fact

portions of the record 1 awhioh highlight the absenty

v Hoarvey, 304 F 34 SO%, 308 {5th Tl 2 A dispute aboul 8 mater dad fact is Cesraing” i ihe

evidence is such that a reasonabie faet finder conld ronder a verdict for the nonm WOVIng party.

Anderson v Liber A faot is “material” Wprootal s

eistence pr ponexisenes would affeu ateome of the lavwsit under applicable law in the

case. fd PTO Iy disputes over Hols that naight affect the sulcomad of the agit under the

govveraing law will sroperty prectode the entry of suparvary judgment. Factuad disputes that

{rrelevant or unneceasary will not he coynied”” &



B, Analysis
i Dvisputed and Usndisputed Facts

Sometime in 2005, Holhiwook and Carver entered indo neg iations regarding

et

Hollybrook's parchiass of cotton gin equipment from Carver. Carver alteg

008, Bob Raviik CPavhk ™ Carver’s Product General Managey a8 the tine, matled 8 wiee guote

S
X

fitled YProforma $295%087 (Profurnme 17, tnvleding the COS8, 10 Llayd Daldem O Piabdem ™y

i~

the Hollybrook suploves responsibile for egquipment procusstoent aud instaliation for the new

at [Doc. No. 42-61 Hollybrook denizs ever raceiving thig mathing and did not scoept the Hrst

PE g
Fi Decomber 20, 2003, Arnte Cobb CCobl™), Carver’s Prosluvt Mavages, faved & second

s

CPeaforma 27 i Dablsn, [Doo, Ko, 42

G crsreytae S PRvrateyveevia s T8 Wors
prive guote, “Protorma - {03 Rew, &

undisprated that the TOS was not included with the Proforms 2 fax.

Negotiaions

b

price guots, “Proforma §-2¥3

3 S Pradorma 37 to Dahlsm, (Do Mo 4281 s

vdisputed that this fax alse did potnclade the © 05, Paviik’s accompanying IR message styes

ot Proforma 3 Hets “the ftevns vou have agreed to purchase from us” [Dnc. Mo, 438, p 1L

..4

Favkl alvo wrote, T seill send vou a formal signed copy by overnight mail. Tlease sendus g

confirmation parchase anier addressed to Career, Ine.” As requested, {rblom faxed a ong-page

stgned document to Carver that same day, stating “{pjlease use this fetier as a confirmation

vurchase order for Proforma Ne. | o hig depastiton,

Paviik stated that after he recelvert the purchuse order from Dablem, be vongidered the pure chase @

“derse deal,” and he sntered the wnadfacturing ordu B 1, 2006, {Doc. No 924



{, Paviik Dep. pp 3611
Carver sllopes that Paviik mailed B oiivbreck the “formal signe & copy” of Profarma 3

8. 3006, Carver apgues thi these fan dooumens

e

Aty the GOS8 by overnight mail on Febrag

make up the final conteact between the part ties. Hollybrook ademits that it revetved the m aled
copy of Proforna 3, tat devies that i inchuded the UOS, Holiybrook clatms it never recstved &

COPY

ihe COS untll November of 2007, nconnection with a later contract babwesn the parties.
[Doc. Mo 47, p. 7L

Thers s 1o roforence 1o the 008 in the body of any of the proforrsas, None of the

correspondenes brtsvoon 150 parties s¢ s to the COS befire August 31, 2007, The Augast 15,

£

2008 letter from Paviik, allegedly malled with Proforma 1 and the COS, does not mention the

COS, despiie deseribing other enclosurss [Lioe. Mo, 92.1, p. ¥ Paviik’s mossage

secompanying the Februyary 2K, 2006 fax of Proforma ¥ also dovs aod me

vaviik admits he nover negotiated or even gisen wend the COS with sayens fom

921, Paviik Dep., pp. 2324, 40-41, 38] Further, Cobb and Michae]

MeLaughiin, General Manags for Carver, admit that it s Carver’s stan wiard practice not o

diconse the TOS with customisrs unlzes the Cuslomers ask questions about it [P N > 478,
Cobb Dep., pp. 4849, 112-13 Do, New 81-1, Melasghiin Doy pe 196571
2. Whether the COS b Part of the Contract

Fouiaiana law govenns the cholee of law aualysis in a diversity actio

CTLLD0TO WL 79T, m PR (WL e,
Jam, 1320100 Under Lowistana law, parties may stipalate w hich state’s B govverns e

R

contract unless that lnw vontradicts peblic policy. L Gy, Cone et 3540,



Carver argoes that the Cowt should reby onu cholee of law proviston in the CO% and

spply Georgla law ihe icane of whether the tnvidental and { conseguential dumages walver i1 the
1%
COR fsvalid, A threshold fasue, howover, s whe ether the provisions vontained the COS are

part of the contot,

NS

.
XISOER R R IE <

je
e
v

i applying Louistana law, the COS is part of the contract, thew s gl

srovision revuives thay Georgla law be app Shed to this dispuse. 1 the COB &8 not part of the

contract, then Ha provisions, ncheding the choiee of law provision and the proviston Hmiting

Carvers lahility for damagss, do not appiy. Ter rosolve the jesue of whether the CUS

rween Hol

the condract, the Court mast deeide what docoments reprosent the covdract B

and Carver onder Louisiana faw.

SRS

£ the contract begause i did not

Fofivbrank arguss that the COB provisiens 81¢ not pan

pd

recuive them priog i e comtract’s formation. In respimse, Carver offers evidence that © matted

e £0S 1o Holhvbronk an tve Separais OCCasions, ang Cineokes the Ymatiing presupnion” of

; ‘
b
i v,
pet
s
e

wor partios spend the il of i

it 10 Suppost 1S SUnmary sudgrent motion, The

an this saue, dispuiing the safficiency of the s evidence that Carver offers of malling and that

Hollvbrook offers of son-receipt. I essere, thoy disagroe about whether there 18 8 gemnane

isone af fact roparding Hollybrook's re coipt of the CUOR

e Cotrt st dotornunie

o detormining whether this fasue 3 gENUING, ROWRYLY,

v

oY ¥ Yhe
‘V‘\‘\h»

¥

whether Hollybrook's all oged cipt of the U OIN i actually material to whether it is §

contraet, Hollybrook™s receipt ot the COHS {s onby muterial i roceipt at the mes Carver alleges

wption of repeipt by the addresses wi

v RRows *im F:3 \«:s“ S %’*aq i*see"'z i‘*i‘s‘}pn Iy b\ddmz\.m& starnpad, and matled, ﬁsi I

&



3

woudd make the COS part of the contract. Therefore, the Court nust determine whether

o
o
£

Hollybrook s recelpt at either or both times that Carver siloges would have any legal effoct on the
ceniract.

i The Legal Effect of Hollvbrook’s Alleped Receipt of the COS
with Froforma d

“As a goneral rade of contract faw, separate documents may be moorporated into a

contract by attachvoent or refereonce themte” Labd Coniracting Co., Jue. v Rasr s, Coatings,
S, 990354 p 19 (La App. T Ole 23/00) 762 o d 1223, 1234, I 2 contract refers to a
separate document, that document may be mcorporsted even though it Is not sitached {0 the
contract, and even i the other party never saw the aetual decument becanss the other party is put

on netics of s existence. ABC fe v OSF Consir, e, 20050863, pp. 546 (La. App. 4 Cirl
426700y 931 So.0d 382 386, Hawever, where a party inchades o term inits initial bid that is not

later eorporaied into the resulting contract, the term does not become part of the contract. 24

F63 Jold an 1234
Carver alloges that on August 15, 2008, ¥ mailed Hollvbrook a copy of the COR with
Proformya 1. Nepotlations regarding the synipment snd price did nod conclade, howsver, wntil

February 28, 2008, pver & months Iater. Dharing this time, the Carver smpdovees who negotiated

svith Hollvbrook never sxplained, dissussed, or even mentioned the CON movisions

Feprt

Sollybrook. These provisions also swere not mentioned in or tneluded with any of the proformas
or parrespondence between the parties during this time

The Court finds that Hollybrook s reccipt of the COS with Proforma 1 s brelovant to the

ixsus of whethar it 13 part of the contraet. Receipt of torms and conditions with a prior,



anaccepiad price quote during negotiations doos not put & party on notics that they are meant 1o
be inchuded tr the Baer contract, and where those terms are not incorporated by reference on the
fawe of the later contracy, they are not part of the contract unless they ave attached o 1. Thisis
particularly true bere, sehere the terms were allegedly matled 8 months prioy to the sontrsct
forration and were never again tnchuded, tncorporated, or even mentioned in the interim price
guotes, corrsepondence, o negotiations,

i The Legal Effest of Hallybrook's Alleped Recelpt of the CON
with the Mailed Copy of Profurma 3
Beeause Proforma 3 does not ineorporate the COX by refercnce, the only way it could

&)

have been Included in the comtract s by stiachment. Assaniing Carver sitached the £08 10

s

 the
mathed copy of Profbrma 3, whether the COS becume purt of the contract through attachment
twrns on which documents muks: up the confract between the parties, Lo, which documents
constie the offer sud the acceptance

“A gonteact s formad by the consent of the partics extablished through offer and
seceptance” LA, Oy, Coor art 1937, Louwtsana Civil Code article 2681 states that

{rin exprossion of avceptunse of an \%ie - sutfioes 1o form g contract of aals i
thore 18 agroement on the thing and the 'prms;f, svan thongh the sccoptunee pontaing
torms addittonal o, or different fmm the terms of the offer, unless ac aa;\mf\‘c i
made conditional on the offoror’s acceplance of the mdvmmi or ai florent toraw

Between merchants | ,&cdztwss(ﬁ tems become part of the contract unless
they alter the offer matenisily, or the offer Expr oty {onits the x\*pmm, & 1o ad
terms, or the offoree is notified of the offeror’s objection 1o the additiong! ferme
within a reasonable time, do all of which cases the additionad woms do not becowme
g pat of the conteact.

Article 2601 closely follows the structure of Uniform Uommercial Code UG section

2207, which elmunates the “odrror image” roquirsment fir acceptances and contains the Yhattle




of the forma.” which determines when addittonal torms can bevome part of contmots. Louisiana

destgned Artiels 2601 to avoid somwe of the problems with sertion 2-207. N Mephan Kinscila,

Y SR SR NIl 3 I =
Smashing the Reokern Miveor:

fmprovemaows S3 1A L BRev,

$X

207 applivs not only to additional et i acceplances, but also to additionsd terms in Hwritle

iy
)
b}

confinmations,”  Inclusion of condirmations in U sectton 2207 allows additional tenns in
contirnwtions of alveady-formed oral contyasts to retroactively become part of the contract in
vertaan sinations. b contrast, ariicle 2601 omis the reference to conflemations, and, assuming

o]

DR}

its other conditivns wre met, allows additional {erms to become part of g contaaet endv i they are
neluded in an actusl secoptance, & at 1573

An offer mast Ureflect the totent of the author to give to the other party the vight of
concluding the conteast by assent.” Delin Testing cond fnspeciion, I v Srnest N Moviad New
Cheleans xhibition Hall fwdforiny, 962340, p d (Lo App. 4 Gir, B20/973; 099 So.2d 122, 124,
A price quetation alone wually does not have the atiributes of an oftfer. Leowval v Flower 4

-

ep ¥
Teass, 351

(Lo App talvans 1907 However “luinder Lowisians fase, o price st sent wpon
reguest o a oustomer constitates an offvr and the contraet of sale i completed when the

¥ X 3

customer aecepts the offer by placiog an order for goods by accordance with the price Bt 6

Sendh Mach, s v Kearney & Trecker Corp, 750 F2J 377, 380 (3th Cir, 1985 {fomphasis
added),

In this cave, there are two documents that could operate as the offer: Carver’s fax af
Proforma 3 (which dd pot fuelude the COS)L o Hollvbrook s purchase order. Paviil’s mossaps
aocampanying the fax of Protonma 3 to Dablem indivates that the parties had ended negutiations

inportance here, HCU section 2



regarding the sguipment Holbvbrook wouold buy froen Carver, Plisting the Bems vor bave apresd
to purchase ftom us,” Doe. Mo 42-8, v 1 {emphasis addedil. The message aloo asks Dahlem 1o
send @ “contirmation” puschase opder, sl Indicates Carver's performance woeld begin apon it

reeeipt of the purchase veder. Forther, Pavlk tndicated in his deposition that he considared the

purchase order an accgptance. {Doe, N 92.1, Paviik Dep, pp 20, 38, 38811 Additionally,

wnsa 3 s very detatled-3t deseribey the specific cquprosat, the prices, and the engineering

aETvices agreed upon; # alse inchnles g shipanent torm, 2 pavinent torm, and a warranty form,

ey
e

Doc. Mo 42-81 On the other hand, Hollybrook's parchase order was three sentences long, and

siniply states thay it confirms Proforma 3. {Doe. Mo 4731

AT

The Court Hds that there 18 no genuine tesue a8 to the ot thet the Baxed Proforma 3

Y N

fromn Carver wis the otfer, accepted by Hollyvbrools parchase order. Therefore, oven if Carvenr

inchuded the CON with #ts Iater matled copy of Proforma 3, Hs additonal torms were submined
atter the contravt was fovmed, and so are vot pavt of the contract, La. Oy Coor art, 2601 ©
received, the tarms in the OO were merely sroposals for modification of the contragt. There i

n0 evidencs the proposed torms were over acvepted by Holbvbrook, so they are not past of the

* Oin this tsene, Carver offers a letter from Cobl to Dlahieon dated Aupnst 31, 2460 ,amm;;
that Carver “normally wf:-,xé noet §§€.“C<‘-"¥i‘ consggueniial damapses” per the CON “uita 'i'it;’{ o th

ortginal Uarver goote” {Boc, Mo 422181 Carver alleges 8 reliod on Holbvbrook's fathure o
obert to this lettor. Howsver, as ii‘ o fc tar notey, Ularver actoally paid Hollvbwook's
conseguential daroages ot that e becase }{{3ii}f?}s‘{s{;?{ was & valued costomer. Hollvhook's
fatture o m;ut uler those chrpumstanees 1§ no mlivation that i accepted a modification of the
February 28, 2000 conteag.

Carver alsu Qf&frs &3 z denee of later contracty with Holbvbrook contuining the CO8,
bepinning i MNovember 2007 {Doo. Nos 42-11, 42.12, 4213, «';3 141 The Court doey not reach
this evidence because the tormes of later contracts do net mfluenee the wrms of the contract &t
nsue heve, and soceptue {3'2‘ the CON with later condrants would sot indicate that Hollvbrook
acvepted a modification to thds contract.




contract.’

The Court gives notice of Us Jntent o siue sponte grant Hollvbrook sonomary judpmen on
the 1asue of whether the COS s part of the contracl, B Carver opposes susumary hudgrsut in
faver of Hollybrook on this tessue, U shall file & memorandum In opposition within fourteen {14)

catendar days of the date of this Buling snd Judgment. See Losano v Shrwen Fed Bank FSE,
489 F 3d 636, 641 (3th Uiy, 2007 (T W ihen the distriet conart gives & party ton” dave monies] 1
court may grant swnmary judgntent sua sponte on grounds not wesd in 2 pending motion. ™)
Carver's menonnwhon shall not sxceed ten pages.
3 Whether Hollvbrook’s Claieme are Precluded by the LELA
Carver argoes that, even if Lonisiana low does apply to the contract, the LPLA precludes

Hollybrook’s article 2524, article 2529, and breach of vontract eladms, [Doc. No. 42, sy 7981

Carver asky the Court to grant it summary fudgment on this issue, effectively disnissing the
claime and eaving ondy Hollvbrook's redhibition claim

The LPLA “ostablishes the exclosive theories of Habitity Ry manutacthurers for damages
cuused by their producte ” Ea. REv. Svat § 2300 33 Urnanapes available under the statn
include “damage o the prodht teell and sconomic loss arising from & deBiciency oy loss of
use of the prinduct enly o the extent that Chapter 9 . L of the Ulvll Code entitled *Redhibition

daes not aliow recovery Rue such damage or sconomic foss” LA REV. 85140, ant. 9.2800.53(5)

X

* Bevause the Cowt fnds that the CO8 is not part of the comract, B noed not resch the
matlbox }“‘G%ﬁf‘&i“'ﬁi{""’i or roselve the related evidentiary iavues raised by ?’ﬁ\ﬁ‘v’ﬂﬁ‘{\\“ 1 g
Uioposition 1o Summary Judgmoent at thas time. For the same reason, the ot alse does not
reuch Hollybrook s argumnent that the contract is one of adbeston

? Conststent with the recont amendments o the Federal Rules of Civil Brovedins, the
Court prants Carver fourteen (14} days o yexpomd

i



{emphasis added)”
Tvesech of Coutract Clains and the LPLA
Conrts have hoen tnvoussstent and & unclear iy determining whes such 1 g buyer con brng a

LI SN
FORVEY

treach of contract olaint againgt a saanuiacturer, Compare voniae

and Controfs, e, B1-2823, 2R WL

718G at ¥4 (R In La Nov, 14

Ausiin v Griwfl

ey fudpent on both broach of contract and LELA claims), aad &

20, 2001 WL RS84, st T2 (DL LaJan 8 2001 {Anding the

L PLA does not preclude reoovery for coononge Joss from breach of contrae ), with

Fead Fndustries dsyn fae, B30 Fsupp. 241, 245 (B, La. 1996 {holding that clatms for bresch

4106 P 1245 {3k

of inplied and express warrauties ave preshuded by the L PLAY, @

¥

200422 1

~ g A4

112106 947 Bo.ds 740 {hotding that the LPLA preciudes regosvery wrder goneral contract faw

for tweach of express wa

¥

Wihile the exclusivity movision ol the [ PLA loaves no doobt brzach of vontract Colains

5 caused by thety products are qubsurned by the LPLA m ey

{ ot the indury is cased aniy by the breach 0 comtract, and not by the product

Lt ppaista e wrsntaeturer. The ot

v
,w.

\{‘5%

2 oirnunsiawes whorsd a 33,1 T SUCK B 8K sufactrey for €C<‘3§‘$0§‘§ﬁ¢» damyg

holds that in the B

st covered in redhibition and ROt LSUSH 4 by the product it

£ 3t may bring @ bregeh of pontradt

¢ Hollvbrook ussmts that the LPLA applies unly to par sonal mm‘ gort oluiras BeCause
coonomic loss is usualiy not” amaee”™ ender the statute. {Does No. 7. 12) Beonomic
damagss are availatde wder the LRLA, hewever, as Uarvar correctly potnts oot i 118 Roply.

1



claim for those Samages, ou is owa or i addition 1 a olaim for other damages under the LRLA
o redhibition,
i thix pase, Hollybrook alleges evonomis danages agaimt Carver for breach of iis
contract 1o provide sguipment capable of processing 158 tons of cotlonsead 8 day. Howsver, the
comtraet alen provided for cortain engingening, repeir, and Iraiing sevvices. To the exton

Hollvbrook claims damages csused by the allegedly defective cunipoon, its breach of contract

claims ave subsumed by the LPLAL and the Court GRANTS Carver’s motion for summary
sudgment. Howover, with regard o any damages that Hollvbrook can show were caused by

treach of the contract alone, the Cowrt DENIES Carver’s motion for sammary ludement.
i, Louisiana Uivil Uode Articles 3524 and 3529 and the LPLA
Loutsiana Civil Code article 2530, wwler the Redhibition Chapter, provides # cause of

action tor byeuch of the imphied wartanty against redhibitory defy Articles 2524 and 35329
are alse lovated in the Bedhibution Chapler; however, thoy both state that remedies for breach of
the varranties dosenbod in thom are found under genesd obligations e, La Gy, COBE ards,
2524, 2529

Articie 2524 states an tropiied warranty of Hises

The thing sold must be reasonably Gt foe its ordinary use. Whaen the seiler has

reason o know of the partioslar use the buyer intonds | L, and that the buyer i3

relyving oo the selfer's sholl or jadgment i selecting i, the thing sold must be it

for the boyver's mtended use or for hix particular purpose, i the thing 8 not so 8,
the bover's righis are poverned by the goveral rules of conventional obligations,

Red

A redhibitory defect s defined as one that “renders the thing useless, or #t8 wse so
inconveniont tuy B must be presumed that a baver wouldd nat bave bonght the thing had he
known of the defeat” A defoot i also rediubitory “when, withoat rendering the thing totally
asoleas, # diminishes 43 usefidness or s vahus so that i must be presumend that g buyer wonld
atill have bought # but for a deseer prtee” LA, Civ CODE art 25340

13



In communt & o articls 25324 the deafiers clarily that breach of thin warranty i 2 cause of action

Y Comment b io article

separate from that of beeach of the redbbitory warrandy in article 2
2524 explaing that when the warranty of fitness 18 broavhed, 8 baver may seek damages under the

<

general rules of conventional obligations, even where the thing s fros of vedhybitory defects.

Courts have interprated conument b o ndicate that a breach of the warranty of Biness claim is

subsuraes by the tweach of the warranty agaimst redbibiory defocts when there i3 & redhibiton

defaet in the thing soldl Swroderd v Bomaha Moter Corp., U254, No. 0430402008 WL

JORVATE at PR Lo Awg 4, 2005 Cunandd Line Losnted Co v Dateex, Do 051171 n 86

(La App 3 Cir 5005 W26 bodd 108 11514, 1o other wordy, breach of warninty of fitness
applies only in sttpations where the elain is based on fiiness and not the detfective nature of the
thing.

Article 2339 stafes that o caex of dedivery of a thing which, “thouph in Uself free of
rediubitory defects, s not of the kind wr quality speeitiod i the vontraet o represented by the
setler, the rights of the buyer ame govened by other rudes of sale sl conventional obligativnn.”
Like article 2524, artiche 3529 s pommmcants stats that B was inroduced "o enhanes the
distinetion between redhibittion snd comtract” La. OV CODE art, 3529 et o, Asticls 25287
comments forther state thal ¥ overtuens decisions conelnding that redhibition i3 available aven

wiwre the o daeifwas e o delfects La Oy Conb art 25329 o e

528 clarifies that labos for broaches of terms or sxpress warranties in contracts

€M This article] gives express formalation fo the seller’s oblim i O O :-iii ering i the
farver o thing that s reasonably 11t for 3ts ordinary use, The Loudsiang juris gm‘i S
revcgnized the existene of that ebligation although, b most teta wes, it he
she warranty againad redhibitory viess” La. Oy, Cous ary 2534 amt &
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5

must be brought nader the law of > abligations when theve 18 1 redhibiiory defect ta thy

2 iaaae X fumes 3
sy et Contrels, fne 81

3, 2003 WL 22607180, af

¥ there are redhibitory de fectn o the thing sold, By Py own ferms

article 3529 does s 1 spply.

o drafiers

of the Redhibition Chapter mads clear wd o datingnish sauses of
action based cot brsach of the warranty ag et redbibiiory defocts and causes of ation based o

3 by o dmmbiad ore N L dadeni e D et preveiey
frearh of iiii?ﬁiiuj OF ONPHEaY W arpaniica e voly i 32 1{,&‘3331‘\‘1{\ £y siotpoly, LLAUEEs o achon anad

articles 2924 avud 3529 s ava {able only when sediibition unster article

clains bronsht under acticles 2334 and 5, the drafiors divected ponris 50 the general law of

Cand Y529 are hroach of contract © ~lains,

dhibition siabms,

The LPLA proempls breach of condract viaima brought against mamyactorers for damages

cansed by their products, Thes efore, the LELA procmypts ok s bronght under arficle

E3 TP G NG S 0 S V& R
ages cuused by thew produits,” hee Strodesd, 2003 WL

{1, 2005-1268, al 67 7.

{1 this case, there is an tasye of factas to whether the squipment Hallybrook bought from

1 did have redhibitory defocts, then Hollybr ook s olatms wder

X N
2

3 are spheumed by its clam ander article 2520 for breag Ty thee warranty

sfovte,  the cquipment was free af redhibitory defects, Hollybrook's claims

"

in Dawson
(W1 La, Dee 12 \m i.;
af the eivil code d : ;emsx i frone the _i hs’j{ﬁ'{@i‘}li}i}?) Chaptas
P REACS pxctusivity proviston.” Upon analysing arbicle 3334 i conjunetion with &t n‘ifs
the Conrt repvenizes that 18 avaly von Farms Was ineovrert.

o, GBETRY, 2R WL S
b s orosy referanee 1o }m, H
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4 andd 328 ave subsamed by the L VLA o the extent Hollyd hrook clatms damages

b

ander agtinle S

snsed By Carver™s prodhcts)

kS

Ter the extent Hollyhrook clamms damages onnsed by the al Hegedly delective gepipTRan,

X

s clatms under wrticles DR

and $529 are subsupned oither by the warranty agatnst redhibitory

defocts or by the LPLA, and the Dourt GRAN TE Carver s oo for summary mdgment,

Haowever, with regard (o suy damages that Hollybrook oar shaw svere cavsed by hroach g

beg

24 g 3R alone, the Court DENIES Cagver v motion for snmmary judgment, pen wing &

o

determination of whether the porehased sgnipimet had redhnbitory defe
i, CONCLUBION

Por the foregoing reasons, Lary er's Motion Tor Sununary Judgrett oo, Mo, 42

CRANTED I PART and DENIE DIN PART,

P

Carver’s Motion for Sumnmary . Tudgment on Holl vhrook s claim of {razidental and

X -

aever’s Motion for Summary Tudgment © s Hollvbrook < plaim for breach ot

+ that Hollvbrook claims damages 1 by the product nelt, and

PHORD a8 to any damages § fottybrook can show wire caused solely by bresch of veatrach,
Carver' s Maotion for Sammary fodgmend on Hollybrook™s s efaimy pnder L canatuns Civil

Code arteles 2534 and 2529 18 CHLANTED to the extent Holly ook claims damages caused by

e product Heelf, and TIENIED as to any dowages Hollybrovk can show Wore Saisg ot sedely by

freach of article 2524 or 2529, pending 2 determ dration of whether the parchased sepuprnent had

sedhibitory defents.

ant 0 sua sposie grant suumary judgment i favor i
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Hollybrook on the isene of whether the UO8 is part of the contract. The Coort Duds i was
aeither incorporaied nor attached 1o the contract at the e of formation, and i 1 was delivered
as Carver allepes, it was delivered affer the contract betwesn the parties was formed. I Garver

opposes summary fudemat in faver of Hollvbrook on this fssug, Carver shall filo

memorandnm in opposition within fourteen (14} calendar days of the date of this Roling and

MONROE, LOUISIANA, this day of March, 2010

B o aeehn
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ROBERT G \ME*@
UNITED ATATES

DITRICT JUDGE



