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PendingoeforetheCourtis a Motion fhr SummaryJudgment[Doe. No, 42] tiled by

i)efcndantsCarver,Inc., i.ummusCorp.,andCarver~Gump(collectively. ~Carver”)against

Plaintiff Hollvhrook CottonseedProeess~ng,I~C,(“Hollybiook”). Forthefollowing reasons.

the Motion for SummaryJudgmentis GRANTED IN PART and DENlED IN PART.

U FACTUAL AND PROCEDURALBA(1(GROUND

in Februaryof$006. Hollyhrook purchasedcottongin equrpinentfrom (I~arvertot;:thng

$281,042.00.Hollybrook allegesthat it relied uponCarve?s expertiseand.recommendationsin

selectingandpiw asin the. ecn.uprnentnecessaryto lrocess1 50 tonsof cottonseedpernay.

Flollyhrook allegesthat, in additionto theequipnient,Carveralso agreedto provide.training and

e.ninneennaandtechnicalsupport.

Accorumgto Hollybrook, theequipmentit purchased.from Carve.rneveroperated

properts,anddespite many effbrtsto repatrn. theplantsprocessingvolume neverroseabove.8(1

tons a.da [Doe.No. 47~p.5]. Approximately 15 monthsafterit beganoperating,the plant

caughtOre,andit hassinceceasedoperations[Doe.No. I — I. ¶ 7]

On February5. 2009, HoPbrook tiled, a Complaint[Doc. No. I—i] against Carver and
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two other Defendantsin the 5th Judicial District> East Carroll Pari~h~Louisiana~alleging breach

ofcontract and violations of Louisiana Civil CodeprovIsions in the Redhihition Chapter> In its

Complaint> Hoilybrook seeksdamagesfor lost isrCYttts> wagesandcostsduring the time theplant

wasnot operationaLexpensesincurred in converting the building into a cottonseedprocessing

plant. return ofthe purchaseprice, and amounts spentrepairing and replacing the equipment> On

May 7. 2009. theeasewas removed to this Court,

On October7> 2009>Carverfiled a Motion (hr SummaryJudgjn.ent[Doe. No, 42i. based

on the arounds that the contract berweenthe parties is governedby Georgia hw and waives

Carver’s liability tbr incidental and consequential.damages,sothat the solerecovery available to

Hollybrook is Carver’s repair or replacementot theequipment) Tim choiceof law and waiver

provisions upon whtch Carver reliesare in a document titled “Conditions ofSale>’ (“COb”)>

Carver assertsthe COb is part ofthe contract hetwuen the pard.es. Carver further assertsthat,

evenif the contractis governedby Louisiana law, the Louisiana ProductsLiability Act

f~LPLA”).La. Rev.STAT> 9:2800>51>JR preehidesall of Hollybrook’s claims except

redhihition.

On October 22. 2009. l’Iollyhrook filed a Memorandum in Opposition [Doe. No. 4~ito

Carver’sMinion for Sunmiary Judgment, assertingevidentiary problems whh the motion and

arguing that the contract doesnot include the COb. Hollybrook allegesthat the provisions in the

COS werenot negotiatedand were never presentedto Hollybrook by Carver prior to the

contracts fOrmation> Hollyhroolc also arguesthat the 1.>PLA doesnot apply in this casebecause

it appliesonly to personal injury tort claims>

Thus> the motion is actually one tor partia/ summary iudgnaent.



OnNovember2, 2009.Carvertiled, aReply [oc. No> 551 to Hoiiyhrook’r> Opposition,

Lutherauthenticatingthedocumentsattached.t~~~.itsMotion for SummaryJudgmentand asserting

that louisiana’s“mailing presumption”rule appliesin this caseto defeatHollybrook’sallegation

that it did not receivethe COb. Finally. Carverarguesthat theLPLA appliesregardlessof the

“p~of nury.

in addition. to thesememoranda>eachpartyha.s submitted a suppletne.ntalmenlort’tnthtmn

furtherbrieting the issue.~ w~hethe~>~theCOb is partof the contract [Doe. Nos. 81 and 02.

IL LMY AND ANALYSIS

A~ Summary Judgme.ttt Standard

Sutnnuuy judgment“should he rcndete.d if thepleadings,thediscoveryanddisclosure

materials on file, and any affidavits show that there. is. no genuine,issueas to any material fact and

that the movant is entitled to judgment as a matter of law.’> Fun. H. Cv. F. 56(c). The moving

partyhears the initial burden of informing the Court ofthe basisOw its motion by identifying

portions ofthe record which highliuht theabsenceof aenuineissuese’i.n.iaterial fact. P7w/thorn

v. tlarrqy. and 1 .id aon> ~t;85tub Cr. 200/). A. aisputeabouta material tact ts germme n tnt’

evidenceis. such that a reasonahlefactfinder could render a verdict for thenonmoving party.

Anjerron v theni~r’Lobby Joe>. 477 U.S. 242, 245 (198$). A fact is “material’> if proofof its

existenceor nonexistencewould a0ft.et the outcomeof the lawsuit under applic.uhle law in the

case. W “[O~nlydisputesove.r facts that tnig~htafflict theoutcomeof the suit under the

utt~hi \ \sIll po>pc’ls pu>~It ~h cntk of >an’ uu~~udgmu at I act ta dt~~utestiC

irrelevant or unnecessarywill not be counted.” Pt
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B. Analysis

I, Disputedand UndisputedFacts

Sometimein 2005. Hol lybrook andCarverenteredinto negotiationsregarding

l’iollyhrook’s purchase’of cottongi.n equipmentfrom Carver. Carverallegesthat on August 13,

$005. Bob Pavlik (>Pavlik”). Carver’s. ProductGeneral Manageratthetime, maileda rice quote

titled .‘l:3rofbrma S>2.959/05”(“Prothrma1”). mcludingthe.COb, to Lloyd DahleniC’Dahlenf’),

the I’lollyhrook employeerespors~hlefor cquipmnent pt’ocuremn.ent and installation fOr the new

plant [Doe.No. 42.>61. Hollyhrookdeniesever receiving this mailing and did not accept the tirst

pr~eequote.

On December20, 2005. Arnie Cobb (“Cobb”). Carver’s ProductManager,faxeda. second

price quote,“ProtormaS~2.959/05Rev. 2’> “Prolbrma.2”), to Dahlern. [Doe. No. 42~’fl,.It is

undisputedthattheCOb wasnot includedwith theProii,rrna 2 fax..

Nenotationsconcludedon February25. 2006. Onthatdate,Pavlik faxeda third signed

‘pncenuote,“Profo.rma5’>2959/05Rev’. 3” OProfonna3”), to Dahle.mn. Doe. No. $20i1. It is

undisputedthatthis fox alsodid not’ includetheCOb. Paviik’saccompanyingfitx messagestates

that Profbrina3 lists “theitemsyou haveagreedto Ptlrchast~from us.” [Doe. No. 42~8,~. ij.

Paslikalsowrote, “I will sendyou a formal signedcopyby overnightmail.. Pleasesendusa.

confirmationpurchaseorderaddressedto Carver,inc.” As requested,Dahlemfaxedaone~page

signeddocumentto Carverthat sameday.statirtg“[pjlcase usethis letterasaconfirmation.

purchaseorderfor Protbrma.No. 201.959>05(Rev.3).” [Doe.No. 4’T’Sl. In his depositton,

Pav’lik statedthat.afterhe receivedthepurchaseorderfrom Dahicm,heconsideredthepru’chasea

“donedeaL” andhe enteredthe.ma.mrfacturingorderthenextclay, Marcia 1. 2006. [l)oc.. No. 92~



Pavlik Dep.PP. .59”6i1.

Carverallegesthat Pavlik mailed Floilybrook the.“formal signedcopy” of Pmofonna3

wtth theCOb 1w overnightmail on February28. 21)06. Carverarguesthatthesetwo clocuu.tcnts

make up the final contract betweenthe parties. Flollybrook admits that. it receivedthe mailed

copyofProfOruta3. hut deniesthat it included the COb> Flo.l’iyhrook claims it never receiveda

copy of’ the COb until Noventherof2007, in conneetiunwith a later contract betweenthe parties>

[Doe. No. 47, p. 7k

‘[‘here is no retbrence to the COb in the. body ot any of t.l’te proformnas. Noneot’ the

correspondencebetweenthe partiesrefers to the.COb hefbre August 31,2007. ‘[he August 15,

2005letter from Paviik. allegedly mailed with Prothrnia I and theCOb, doesnot menticm the

COS,despitedescrihing othe.r enclosures[Doe.No. 92-’1, p. 80~.Pa.viik’s naessage

accompanyingthe February28, 2006fox of Proforma3 also doesnot mention the COb.

Pavlik admits he nevernegotiated.or even discussedtheCOb with anyone from

Hollybmook. [Doe.No. 92~’i>Paviiic Dep~.pp. 23~24,40>41,581. Further,Cobb and Michael

Mci..auyblin> General Manager for Carver, admit that it is Carver’s standard practice not tu

discuss.the COb with customnersunlessthe. custonsersask questionsahout it. iDoc’. No. 47~8.

Cobb Dep..pp. 48—49. 112—13;Doe.No. 81—1, Mcl.,aughhn Drip., pp. 196—971.

Whether the�05 is Part of the Contract

Louisiana law governsthechoiceoflaw analysisin a di.versiiy action. DPC’oncrc’/e

Prodbei,r.LLC ,Amer/ean5~ringWire Coql.3..No. 08-571,201.0 WI.. 147977,at ~3 (W>D. 1..a.

Jan. 13, 2010). Under Loi.iisiana. law, panicsntay stipulate which state’s law governsthe

contract unlessthat law cc~ntradiets public policy. LA. Ct V. CoDa art. 3540,
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Carverarguesthat theCotu’t shouldrely on achoiceof law provisionin the COb and

applyGeorgialawto the issueofwhether the incidental and consequentialdamageswaiver in the

COb isvalid. A threshold issue~however, is whether theprovisions contained in the COb are

part 01 thecontract.

IL applying l..ouisiana law. the COS. is part of’the contract, then its choicecifiav”

provision tequires that Georgia law he: applied to this dispute. If theCOS. is not partot’the

ce.ntract, then its provisions, including the. choiceof law pruvision and the. pn~visionlimiting

Carver’s liability fhr damages,do not apply> To resolve the issueof whether theCOb is part of

thecontract, the Court must decidewhat documentsrepresentthe comraetbetweenHoiiybrook

and Carver underLouisianalaw.

Hollybrook arguesthat the COb provisions arenot part of tl.ie contract because~tdid not

receivethem prior to the. contract’s librmation> In response,Carver offers evidencethat it mailed

the COb to Hoilybrook oil two separate.occasions,and invokesthe “mailing presumption” of

receipt? to support its sumnniary judgment motion. ‘i’he two partie~sspend thebulk oftheir briefs

on this issue,disputing the sufficiency’ of theevidencethat Carvemoffers of mailing and that

Fl’ollyhrook offers ofnon-receipt. In essence,they disagreeabout whether there is a genuine

issueoffact regarding Hollybrook’s recetptof the COb.

Beforedetermining whether this issueis gen.ui.ne~however,the Courtmustcletennine

whether Holiyhrook”s alleged receipt of theCOb is actually material to whether it is partof the

contract. Hollyhrook’s reeei.~.tof’the COb is only material if receipt at the times Carver alleges

2 In louisiana, there is a rebuttable presumptIon ofrece.ipt by theaddresseewhen the

sendingparty showsthat a letter hasbeen roPerly addressed.stamped,and mailed. Ckicnnann
n (hums. 455 bo.2d 1383, 1387 (I.~a.1984).
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a.votrldmakethe.CObpartofthecontract. Therefore,the. CourtmustdetermInewhether

Hoilyhrook’sreceintat eitheror both times that Carver allegessvou.dd have,any legal efft’.ct on’the

contract.

The1.~egalEffoct ofHoflybrook’s Mkged Receiptofthe (MS
with Preforma .1.

‘As a. cenoralrule ofcontractlaw, separatedocumemitsmayhe incorporatedinto a

contractby attachmentorrefbrencethereto.” /.014 (Il2numuceingCo.. Inc. ‘a. Pam /hdu.~’.(oatings.

ine..99-0$54.p. 19 (l.a. App. I Cir. 6/23/00);762. So.’2d 1223, 12.34. lfa contractrefers to a

separate.document,tha.t doerunentmayhe tneorporatedeventhott1,h it is not attachedto the

contract,.andevetaif theotherpartyneversawtheactualdoeu.tmentbecause‘the otherparty’ is put

on notice.ofits existence,A. ~1’Ckm. a C/SF’ (I.’oristr., Inc - 2.005—0863,‘pp. 5—6 i i.>a. App. 4 Cr.

4/26/06);931 So.2d$82, .3$6.i’losvever,~.vhere.aparty includesa term in its initial hid that is not

laterincorporatedinto theresultingeontntct,thetermdoesnot bceonuepartof’ thecontract. FAA

Contracting,762 So.2.dat 1234.

Cars.’erallegesthaton August 15. 2005, itmailed Holiyhrook acopyoftueCObwith

ProfonnaI - Negotiation.sregardimugtheequ~pmne.ntandpr~eecadnot conclude,flowerer, ru’ttii

Fehn.uirv3.8.. 2.006,over6 monthslater. During this time,theCarveremployeeswno negotiated

with l’iollybrook neverexplained,discussed,orevenmentionedtheCob provisionsto

Holiyhrook. ‘i’hese provisionsalso werenutmentionedin or includedwith any of theprolortnas

or corres.ponde.ncebetweenthe parties during this timne.

‘[‘he Court finds that I’lollyhrook’s receipt of’ theCOb \.kdth ProfbnnaI is irrelevant to the

issueof whether it is part. ot’the contract, Receiptof terms and cotidit~o.mtswith a prier.



unacc.entedpricequoteduringnegotiationsdoesnot put apartynit noticethat theyaretneantto

he includedi.u the later contract,andwhere those tenns are muot ~nc.orporatedby refbremuce on the

thee of the late.r contract, they are not part ofthecontract unlessthey are attachedto it. This is

particularly true here, vvhere the terms wereallegedly mailed (3 months prior to the contract

i’Ormnati.on and were neveragainincluded, incorporated,or evennucnt~onc.din the interim price

quotes. eo.rresr3ondence,or netiutiations.

ii. The Legal Effect of Hoilyhrook~sAlleged Receiptof the �05
with theMadedCopy of Proforma 3

BecauseProforma 3 doesnot incorporate the COb be reference, theonly’wav it could.

tiave heenincluded in thecontract is by’ attachment,AssumingCarver attachedthe COb to the

mailed copy of Profhrma3, whether the.COb becamepart of thecontract through attachment

turnson whichdocumentsmake up the contrac.t hetvveenthe parties, i.e.,whichdocuments

constitute the offer and the.acceptance.

“A contrac.t is formed by’ the consentoftIue parties e.stahlisl.ledthroughoffer and.

acceptance..” L.&. Cue. Corn:: art, 1927 Louisiana Cis.’il Code article 2601 states’that:

lain expressionof aeeeptuutceof an.oIler ...suffic.esto fbrrn a contract ofsaleif
there is agreementon the thing and the price, even thoughthe acceptancecontains
terms adciit~onaitu,or different fromm.. th.e te.m’us ofthe offer, unlessacceptanceis
madeeonditiumual on theotteror’sacceptanceof’the additional or diti’brent terms.

- Betweenmerchants . . - additional terms heeomnepart o’f thecontract unless.
they alte.r theot’fer materially, or the, otter expresslylimits the acceptance.to [its~
terms. or the. o’fieree is notified ofthe offeror’s oh~eetionto theadditional terms
within a reasonabletime, in all of which easesthe additional terms do notbecome
u.t part of thecontract.

Article .2.601 closelyful lowsthe strt.teture of [.ini form Corn.mercia.1 0/odet A)CC”) section

‘2—3.07, which eliminatesthe “mirror image” requirement for acceptancesand c.ontatnsti’ue ‘thattic

$



of thetorms,’ which detern’uneswhen.additionaltermscanbecomepartof eontntcts. i.~otuisiana

designedArticle 2.601 to avoid someof’ theproblenuswith section2—207. N. StephanKinseila,

SmashingtheBrokenMirror. Fle Bali/c at”the Fat-ins, (ICC’ 2—21)2, and Louisiana3:

lmoravementc,53 l.~;aL.,Rav,1555. 1556 t 1993). Of’panicular importance here, 1.1CC section2—

207 appliesnot only’ to addut~onaItermsin ac.ce.ptances,but alsoto additionalterms.in “written

conflrmauons.’ lncius~onot’ ec3nfirmnationsin CCC section2—:207 ai1.o~.vsadditimmul termsin

confirmationsof already”for.med. oral contracts to retroact~veiybecomepmmrt ot’the contract in

certain srn.iat~ons..l.ncontrast, article 2.601 omits the referenceto eontirmnationa, amid. a.ssuntinm,’

its other conditiumus aremet, allows additional terms to become art otacontractOf!V it’thev are

included in anactual aeeeptuu’uec. Id a.t 1573..

An offer must“reflect the intent ot. theauthorto giv’e to theotherpartythe. right of’

concludingthecontractby’ assent>’ be/tafl_’sring and Insect/on,Inc. v. Ifrar’st N Jorítfi ~

OrleansEr/fihutionIl/ill Autharini, 96—2.340, p.1 (La, App. 4 Cir. 8/20/97k699 hold 122, 124.

A price quotation alone usuallydoesnothave tl’ue attributes of’an otter. I.eanvaiv. Flower, 4

‘1 eisa.351 (La. App. Orleansi 907). Hou.vever,“[n]nderLouisianalaw, a price list sent m~uon

request to a customer constitutesan offer ami thecontractot’ saleis compuetedwhen the

customer acceptstheoffbr by placing an orcuer for goodsin accordancevv’ith theprice list.” C/u//’

Somtnt.Mtmch.,hid; a kearnep&Tkec’kerClap.. 75$ P.2.d 377,380 (5th Cir. 19851(emphasis

addeel).

in this case.thereare two documentsthatcould oneratea.s theoffer: Carver’sflux of

Proforma 3 twhich cud not includetheC.~Cb),or 1’lol lybrook’s purchase.order, .Pavlik>smessag.c

accompanyingthe tine of Profbrma 3 to Dahiem indicatesthat the partie.s had endednegotiations
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regarding the equipme.rut [‘luilybrook would buy from Carver. [listing theitems ~anhaveagreed

to purchasefrom us,” Doe.No. 42—8, p. 1 (enp.thasisadded;].Themessage.alsoasksDahlc.nuto

senda ‘contirmatio.n”pwrchaseorder,andindicatesCarver’s.performancewould beginupon its

receiptof theprirchiase.order Further,i3aviik in.duc.atc.din his depositionthat. he considered.the

purchaseorderan acceptance.iDoc, No, 92-i, .Paviik Dep.PP- 20, 39, 59—61]. Additionally.

Proformna3 is very detailed it describesthespecificequipment.theprices, and theengineering

servicesagreedupon;it alsoincludesut shipmentterm,a paymentterm,amid a warranrvtenn.

[Doe. No. 42—8]. On. theotherhand, I’l.olly’hrook’s purchaseorderwas threesentenceslong, and

simply’ statesthat it confirmsPro’forma3. [Dc.~c..No. 47—5].

‘l’he Court finds thatthereis nci genuineissueasto thethct that thethxed Frofomnra3

i/morn Carverwastheoiler, acceptedby l’l.olly’hrook’s purchaseorder. ‘l’heretbre, evenif Carver

includedtheCOSwith its later mailedcopy of’ P.roforma3, its additionaltermswere submitted

afterthecontractwasformed., and soarenotpartof thecontract. LA. Cue- Coun:~:art, .2601 - It’

received,thetermsin the CObweremerelyproposals(hr mnditlcatuon.ot thecontract.‘thereis

no ev~dencctheproposcutermswereeveraccepted.by l’iollvbmook,’3 SO tile)’ arenot partofthe

Cmi this issue,Carverc1ffc.rs a letterfrom Cobb to Dahle.mdatedAugust 31, 2,007.stating
that Carver“nor.n’ually do[es]notacceptconsequentialdamages”pertheCOb“attachedto the
original Carverquote,” [Doe. No. 4:1—10]. Carverallegesit relied on I’luilybrook’s tiuilure to
ob~e.ctto this letter. l’Iowe.vc.r, a.s tile le’ttc.r notes,Carver act’u.aliy paid l’Iollybrc.3ok’s
consequentialdamagesat that time becausel’iollybrook was a ‘valuecf customer.’ Hollybroote’s
failure to objectunder thosecircutnstancc.sis no indicationthat it acceptedamodificationof.’ the
f’ehmuiary 2.8. 2.006 contract.

C:arvcralsooffbrs evidenceof latercontractswith l’ioilybrook containingtheCOb,
beginningin November2007 [Doe. Nos. 42>11,42—12. 42-13.42—14]. ‘l’he Courtdoesnot reach
thi.s evidencebecausetnetermsof latercontractsdo not influencethe termsof tile contract at
issuehere,andaecentanceof theCObwith later contractswom.~ldnot indicatethatThehiy’brook
accepteda mncsdificationto this contract.
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contrmtet,’4

‘[‘he Court givesnotuc.eof its intent to snosponic’ grantHollvbrooksummnaryiudg~nuenton

the issueofwhetherthe CObis partof thecontract. if Carveropposessum.niar judgment’ in

favor of’ Holivbrookon thi.s issue, it shall file a. mnemoranefttrnin opposutionwithin, fourteen(14)

calendardaysof’ thedat.eot’ tins Kulinc and Ju.cfcnucnt. Ce Losara.> a Oc’wen I-”ed Rank, F/Ill,

489 P.3d426,641 çsthCir. 2007 (“[W]hen tlte. disrrictcourtgivesa partyten’ daysnoticc{,] a

courtmar grantsummary’jtndgnnentsua.sponteOtt grotutds not urgedun a. pendmgmotion.’).

Carver’smemoraruciun’ushall not exceedtenpages.

3. WhetherHoilybrook’s(/bhn~arePrecludedby the .LPLA

Carveriu’unesthat, evenif’ l.<ouisianalaw’ doesapply’ to thecontract,the 1.~Pi.~Aprecludes

l’l.oilvhrook’s article 252.4,article2529, andbreachof’contractclaims. [Doe> 1’~o.42, pp. 7—9].

CarveraskstheCourt to grantit srunmaryjudgmenton this issue,effectively dismissingthese

claimsandleaving:only 1’lollyhrook’s redhibitionclaim.

‘l’h.e 1..P1.~A~‘establishesthee.xclusivetheoriesoftliabi lity La manufactt.n’ersfor damages

causedby their‘products.’ l.A. R.F:v. brat’. § 91.800.52.Damagesavailahietunderthestatute

inch.tde“damaget.o theproductitself’ andeconomiclossarisingfrom adeficiencyin or i055 of

useo.t th.e productonly to theextent thatChapter9 - - . of the Civil Codecntutied‘41,cdhibition’

doc.snotallow recoveryfor suchdamageorccononucloss,” LA. Rev, Sine,art. 9~.2800.53(5

BecausetheCourt finds that theCObis not partofthe contract,it neednestreachtIme
mailboxpresumptionorresolvetherelatedevidentiaryissuesmaised1w l’Iollybrook in its
Ormosition to Summary’Judgmenta.t this time.. Forthe5OiflC reason,theCourt alsodoesnot
reach.Holiyhrook s arg:um.enttha.t thecontractis onec.s’fadhesion.

Consistentwith therecentan.uend-nientsto theFederalRulesof’ Civil Procedure,the
CourtgrantsCarverfottrtee.nt 14) daysto respond.

II



(emphasisadded).’~

i. Breachof Contract ClaIms andtheIJPL.A

Courts havebeeninconsistentand:unclearin determunung~vhenand if a buy’er canbring a

breachot’ contract claim againsta nnanuftlcturer, (/amn.pare,dvondaic/ndus.. foe’., v. f’ve”a I ‘oil’5~

and (/~~niro/s.Inc., 01-292.3,2003‘Wl.~226971.80,at * 2-4 (ED Nay> 10.3003)(denyIng

summiuy judgment on both breachof contract and LPI.A claims),and,4’kA us/in a Grinneil

Carp.> N’os. ~-7-’7’75,97-803.98-22.00,2001WI.: $584,at C?. ~E.D.l.,a ian. 3. 20W.) (finding the

I.,PI.~Adoesnot precludereco~er)~for economiclossfroni breach of contract),.with Jefli’rson l.

Lead industries.4,vs‘a, lime., 930FSupp.241. 245 ED. La. 19942(holding that cLims for breach

ofimplied and expresswan’anties areprecltidedby the [..P1..A.),n/i’d, 106 LId 1245 (5th

Cir. 1997),andlaura hifli’mary a SLneierArchitects,2004-2:210,2005-1265,~I..uiA pp. 4 Cir.

11/21/06):947 So.2d740 (holding. t.hat the. LPLA precludesrecoveounder general contract law

for breachof express~van’anty).

While theexclusivity provisionofthe LPLA leavesno doubt t.rc.ach ofcontract claims

aeainst manufacturers fbr damagescausedby’ theirproductsaresubsumedby the i,PLA> in cases

where a specificpart of tuìe injury is causedon/,vhy thebreachofeormtract,and notby’ theproduct

itse’f~a buyermughthe ahh”to bring both. ty’p.es o’f claimsagainsta n’jamumfitctu.ror. ‘i’he Court

hdlds that mu the limited eircitrnstanceswhere.a buyer suesa manufacturer for economicdamages

not coveredin redhihition andnot causedby the product itse.IC it maybring a tireach of contract

I’Iollyhrook assertsthat the. LPLA applies only to personal injtu’y tort claims because
economiclossis usually not “damage” under the stat.m.mte. [Doe.Ni’. 47, p. 1 2]. Economic
damagesare available un.der the LP1...A~however,as Carver cot’re.etly points out in its Reply.
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claim ‘for thosedamages,on. its own or in additionto a. claim for other damagesunder’the f..Pi..A

or redhihitioum.

In this case,i’loliybrook allegesecomuotnicdamagesagainstCarverfor breachot’ its

contract to provide equipmentcapable01 procc.ssintr1 50 tonsofcottonseeda day. Hor.vever,the.

contract also provided for certain eng’irucering, repair. rtnd trainingservices.To theextent

Holh’brook claimsdamagescausedby theallegedly’defectiveequipment, its. breachof contmact

claimsaresubsumedby the1~PLA,andtheCourt. ORAN’l’S Carver’s motion for summary

~udgmemmt.i’iowc.v’er, with regardto any eamagestha.t Hoilybrook canshowwerecausedby

breachof’ thecontractalone,the(I’ourt 1)1131IFS Carven’smotion for sun’unaryjudgment.

Ii, LouisianaCivil CodeArticles2524and 2.529andtheLPLA

Lot.tis.iana.Civil Codearticle 2.52.0,undertheRedhibitionChapter,providesacauseof

action fbr breachofthe implied warrantyagainstrcdhibit.orydefects.” Articles 2524 amud2529

arealsolocatedin the R.edhibitionChapter;however,theyboth s-tatethat remediesfor breachof

thewarrantiesdesc.rmedin themarefoundundergeneralobligationslaw, LA. Ctv, Coos:arts.

2524,2529.

Article 2524statesan mmpiiedwarrantyot fitness:

‘I’he thing’ sold mustbe reasonably’fit. for it.s ordinaryuse. Whenthe. sellerhas
reasonto knowoftheparticularusethebuyerintends , andthatthebuyer is.
relying on theseller’sskill or judgmentin selectingit, the thing soldn’iust he fit
for the. buy’e.r’ s intendeduseor for his particularpta-pose.If thething is not sofit,
thebuyer’srightsaregovernedby’ thegeneralrules of conventional.oblugat~on.s.

~A redhihitoryaefec.tis defiruedasonethat ‘~rencfersthething’ useless,or its uscso
inconvenientthat. it mustbepresumedthata. buyerwould nothaveboughtthethinghadhe
k.no\.vnof thedefect.” A det’ectis alsoredhibitory “when, without renderingthething totally’
useless,it diminishesits usefImlnessor its valueso thrtt it mustbe presumedthat a. buyerwould
still havebouahtit but. for a lesserprice.” I,>. Ctv. Coosart. 252.0.
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in commentato article2.524,the. draftersc.lai”ifv that breachot’ this warrantyis a causeof action

separatefrom that ofbreach of theredhibitory’ warrantyin article252(1 Commentb to article

253,4 e.xplaim.us that when the ~varnmty’of fitness is breached,a buyer may’ seekdamagesunderthe

general. rules ofconventional obligations, evenwherethe thing is freeof rernuhitorydetects.

Courtshaveinterpretedcomummenub to indicatethat a hreacho’f thewarrantyoffitnessdamnis

subsumedby th.e breach of thewart’amv againstredhibitory’ detectswhen.thereis aredhibitory

defectin thething sold. Stradrt’d r’. )aanaha’Matar Carp., USA.No. 04”30$0, 2005Wi...

2037419. at ~I (P.1’.). l.a.Aug. 4. 2005); C’un’<.n’d 1.11W .1,imn1te~dCa a Da’trex. Inc. 05—1 i 71. p.5’’ 6

(La.. ,App.3 Cir. 4/5/06); 926 Sold 109, 113-14. in otherwords,breachof warranty’of’fitness

arrp1~esonly in situationswheretheclaim is basedon fitnessandnot th.e defectivenatureof the

thins,,

Article. 252.9statestha.t in easesof’ delivery of a thingwhich, ‘~mhoughin itself free.of

rcdhibitory’ defects,is not of’the kind orQuality speeifie.diru the ccsmutraet or representedby the

seller, the rights of the. huy’c.r are governedby’ otherrulesof saleandconventionalobligations.”

Like article 252$, article 2.529’scommentsstatethat it wasintroduced“to enhancethe

d~stinct~onbetweenredhihitionandcontract.” La- Ctv.Cona~t. 2.5.29cmt a.- Article 2529’s

commentsfurtherstatethat it overturns decisuonsconcludingthatrcdhihi’tion is availableeven

where th.e thine itsei.f wasfl-ce ofdcf’e.cts. L,s. Cry. Consart. 2529, c.rnt c.

Article 2529cku-itlestlmat claimsl’or breachesof tenusorexpresswarrantiesin contracts

~~‘[Thisarticle] givesexpres.sfbr..nuiation.to theseller’sobligationof delivering’ to the
buyera thingthat is reitsonablylit f’or its ordinary’use.‘l’he l.,ouisiana u.r~sprudeneehas
recoetnized.the existe.neeofthat obligationalthouglm,in mostinstaitees,it hasbeenconfusedwith
the warrantya,gainstredfuibitory vices.’> i:jr, Civ. (~io~tart. 2524cmt a.

14



must b.c brought under the kny’ of obligationswhen there is no redhihhory defect in mite ului.ng

sold. A~andrde tins., /nc.. a ‘/2~’53~ andCantrals,.Inc.,Of -2.923,2003WI~~22697i 80,at

*2 (11.1.La. Nov. 10, 2003). If thereareredhihitorydefectsin. the thins, sold, by its owr.i terms

article252.9doesnot apply.

The drafters of theRedhihition Chaptr.r made.clear they’ wishe.d to distinguish causesof

action basedo.rt breach of thewananlyagainstredh.ihitorydefectsandcausesof action hasedon

breachof implied or expresswat’t’anuics not involving redhibirory defects. Causesof action under

articles 2.524 ‘~‘tcIn~’29 areavailableonly’ w}.len redhihition under article 25.20 is not, and for

claims orouguutunder am’tucles 2424and242.9, the dri.dt.e.rs directed courts to theaenerallaw of

obligations. Thus>claimsbroughtunderarticles252’-l and 2.539arebreachofcontractciainms,

not rcdhibitionclaims~

‘the I...Pi.~Apreenupts breach ofcontract clain.s brought agahust mna.nu.nthcturers for damages

causedby’ their products. Therefore, the I...PI...A preemptsclainma hu’augft under articles 2524 and

$529against manufacturers for danmage.scausedby their products.’ 15cc Sn-oderd.2005 W l.

2037419.at~2.:Ihura~2.004—2.2i0~2005—1265,am 6—7.

in this case,there is an issueof factasto whethertheequipmenti4oliybrook bought from

Carver had redhibitory de.kcts. If it did have redhih.itory de.t’h.c’ts, then i’Ioliyhrook”s claims umder

article 2524and 252~9aresubsumedby its ciain.u under article 2520 fOr breach of t.he warranty

against redhihitory defects.. lithe equipment wasfreeof rcdhihitory defects,Hoilyhrook’S cktinms

‘In Dawsan fOrms, fTC a BASECOrp.. eta!., No. 0$~0737,2008 WL 5220517,at ~1
(WI). i,.a. Dec. 12., 2008),the Court. .found that “Article. 251,4’scrossreferenceto anotherch.apter
ofthe civil codedrais not removeit from theRedhihition Chapter fOr purposesofconstruing the
i..Pi..A’s exciusivity’provisiom’ Upon analyzing article 252.4 in coujm’uction with article 2529.
the Courtrecoumuizesthat its analy’sis in Dawa’an Iforms was incorrect.
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under article 2.52.4 a.nd 2529are subsunuedby the 1..1P1.~Ato theextentilollybrook ciainusdamages

causedby Carver’sproducts.

To theextentl’loilyhrook claimsdamagescausedhy the. allegedlyde.kctiveequipment,

its claims under articles 2524 and$529are subsumedeither by’ the.warrantyagainstredhihitory’

defectsor ha the LPLA, andtheCourtGRANT’S Carver’smotion for sumntaryiuditrnent.

l’lowever, w’ith regard to any damagesmi’uat Rollybrook. can sho.wwere causedby’ breachof article

2.524 or 2,529alone, the Court I)ENIES Carver’s motion fo.r summaryjudgment, pendinga

determination ofwhether the purchasedequipment had redhihitory de’fects.

Ill- CONCLUSION

For the‘l’are.g.aing reasons>Carver’sMotion for Su.immaryiudgtneu’uf iDoc. No. 42.1 ~s

(IRAN’l’Ei.) IN PAR’!’ andI)ENIIEI) Dl EARl’.

Carver’sMotion fOr Stnrunuary Judgment on Fioily’hrook’s elainu of incidental and

conscqucntiaidamagesi.s DEN[ED.

Carver’s Motion ‘for Sumnutun’ Judgnue.nt onITol ly’hrook’ sclaint for breach at” contract is

(I~R.AN’l’Ei)to theextentthat l’Iollyhrook claimsdamagescausedby the roductitself, and

DENIED a.sto any dan’uagesI’loilyhrook canshow werecaused’solely’ h.y breachof contract.

Carver’s Motion for SununuaryJudgmenton i’loi lyhrook’S claims underLouisianaCivil

Codearticles2,524and2529is CfltAN”[’El) to theextentHoliy’hrook claimsdamagescausedby

thept-oductitself, andi)ENIED asto anydrainagesl’I.allyhrOok canshowwere causedsolelyby

breach of article 2524 o.r 2529~pending a det’enninat’iofl of whether the purchasedcc1m.uipnuent had

redhihitory defects.

TheCou,rt gives,noticeofits intenttosanspontc grant sunmmaty judgmentin favor of
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l’iollvhrook. on.the issueof whether the CC)S is part of thecontract. ‘I’he Court ‘h.ncts it was

neitherincorporatednorattaci.edto thecontractatflue timeofforrna.tion~and if it wits delivered

as Carver alleges.it was delivered, after the contract betweemutime Parties wa.s fomnmed.. It’ Carve.r

opposessummaryjudgmentimu favor of i’hallybroo.k on this issue,Carvershall tile a.

nuemorandumin oppositionwithin fourteen(14)calendarday’sof’the dateof tius Ruling and

Judgment.Carver’sn’nemnoran.dumnsl.ualI not exceed10 panes.

MONRUTi, LOUISIANA, this fl d-ay’ ofMarch, 2010.

RC)BER’I’ 0, 2.
LtNf’i>ED S1.A.FI:~s ,U,JLtO}i.


