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USDC, WESTERN DISTRICT OF LA

DATE UNITED STATES DISTRICT COURT
BY WESTERN DISTRICT OF LOUISIANA

MONROE DIVISION

GARY L. SCOTT CIVIL ACTION NO. 09-0922

VERSUS JUDGE ROBERT G. JAMES

UNUM LIFE INSURANCECOMPANY MAG. JUDGE KAREN L. HAYES
OF AMERICA

MEMORANDUM RULING

Beforethe Courtis DefendantUnumLife InsuranceCompanyofAmerica’s(“Unum”)

Appeal [Doc. No. 16] ofMagistrateJudgeHayes’sMemorandumRuling [Doc. No. 12]

remandingthis caseto statecourt. Forthe following reasons,Unum’sAppealis DENIED.

I. FACTUAL AND PROCEDURAL BACKGROUND

TheUniversityofLouisianaat Monroe(“ULM”) employedPlaintiff GaryL. Scott

(“Scott”) asaplumberfrom August6, 1991 to January17, 2007,whenheretiredbecauseof a

disability. Severalyearsprior to his disability, Scotthadpurchaseda long-termdisability

insurancepolicy from Unum (the“Unum plan”). Unum paidScottdisability benefitsunderthe

planfrom December2, 2006,to December1, 2008,but thenabruptlyterminatedhis benefits.

ScottappealedtheterminationthroughUnum’s internalprocess,butwasunsuccessful.

OnApril 29, 2009, Scottfiled a Petition[Doc. No. 1, Attachment1] againstUnumin the

FourthJudicialDistrict, OuachitaParish,Louisiana,allegingUnum hadunlawfully terminated

thebenefitshe wasdueunderthe insuranceplan. On June4, 2009,Unumremovedthecaseto

this Courton thebasisof federalquestionjurisdiction,28 U.S.C. § 1331. Unum arguedthatthe

Unum planis governedby theEmployeeRetirementIncomeSecurityAct of 1974(“ERISA”), 29
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U.S.C.§~1001-1461,completelypreemptingthestatelaw claimsin Scott’sPetitionand

grantingfederalquestionjurisdiction. On June19, Scottfiled aMotion to Remand[Doc. No. 5],

arguingthattheUnumplanfell within the“governmentplan” exceptionofERISA.

MagistrateJudgeHayesgrantedScott’sMotion to Remandon October13, 2009 [Doc. Nos. 12,

13]. TheMagistrateJudgefound ERISAdid not apply to theUnumplanon two bases:1) the

Unumplanfalls within ERISA’s “safeharbor”provisionprecludingaplanfrom ERISA

consideration,and2) theUnumplanwasa“governmentplan,” exceptedby thetermsof ERISA.

MagistrateJudgeHayesstayedherjudgmentfor 15 daysto allowUnum achanceto

appeal. On October28, 2009,Unum filed theAppealcurrentlybeforetheCourt.

II. LAW AND ANALYSIS

Plaintiff’s Motion to Remandis a non-dispositivepre-trialmatter.1 Under28 U.S.C. §

636(b)(1)(A)andFED. R. Civ. P. 72(a),theCourtreviewsamagistratejudge’srulings on anon-

dispositivematteronly to determinewhethertheyareclearlyerroneousor contraryto law.

As theremovingparty,Unumbearstheburdenof demonstratingfederaljurisdiction. In

Re:Hot-Head,Inc., 477 F.3d320, 323 (5th Cir. 2007). In its Appeal,Unum statesthat it does

not disputethefactsasoutlinedby ScottandMagistrateJudgeHayes,orthe“analytical

frameworkof theMagistrate’sanalysisofthecase”[Doc. No. 16, p.2]. Unum disagreesonly

TheCourtis awarethat othercourtshaveheldthatmotionsto remandaredispositive

motionsandreviewamagistratejudge’srulings on themde novo. However,theFifth Circuit
hasnotaddressedwhatstandardofreviewshouldbeappliedto adistrict court’sreviewof a
magistratejudge’sruling ona motionto remand,andthis Courthasadheredto theview thata
motion to remandis anon-dispositivepretrialmatterandappliesthe clearlyerroneous/contrary
to law standardofreview. Davisv. Kemp,No. 08-2027,2009WL 1307890,at *1 (W.D. La.
May 11, 2009). Regardless,undereitherstandard,theCourt agreeswith MagistrateJudgeHayes
thattheUnumplanis notpreemptedby ERISA becauseit falls within the safeharborprovision
andlorbecauseit is agovernmentplan.
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with thetwo primaryconclusionsat whichtheMagistrateJudgearrivedwhenapplyingthefacts

to the law.

A. ERISAPreemption

ERISAcomprehensivelyregulatesemployeebenefitplans. AetnaHealth Inc. v. Davila,

542 U.S. 200, 208 (2004). If aparticipantin anemployeebenefitplancouldhavebroughthisor

her claimunderERISA,it completelypreemptshis orher causeof action,andtheCourthas

subjectmatterjurisdictionover thecase. Id. at 209-210.Whetheraparticipantcouldhave

broughttheirsuitunderERISAturnson whethertheiremployeebenefitplan is an“ERISA plan.”

Hansenv. ContinentalIns. Co., 940 F.2d971,976 (5th Cir. 1991). If it is not, ERISA doesnot

apply,andtheCourt lackssubjectmatterjurisdiction. Id.

UnderERISA, “employeebenefitplans”encompass“employeewelfarebenefitplans.”

29 U.S.C. § 1002(3).ERISA definesan “employeewelfarebenefitplan” as“anyplan,fund,or

program.. . establishedor maintainedby an employer.. . for thepurposeof providingfor its

participantsor theirbeneficiaries.. . benefitsin theeventofsickness,accident,disability, death

or unemployment.. . .“ 29 U.S.C. § 1002(1).

TheFifth Circuit usesathree-prongtestto determinewhetheraparticularplan is an

ERISAplan. Shearerv. SouthwestServiceLife Ins. Co., 516F.3d276, 279 (5th Cir. 2008). To

qua1if~iasan ERISAplan,theprogrammust 1) be aplan,2) not fall within thesafe-harbor

provisionestablishedby theDepartmentofLabor, and3) beestablishedormaintainedby the

employerwith the intentto benefitemployees. Id.

TheDepartmentof Labor’ssafeharborprovisionprecludesplansfrom ERISA

considerationwhere(1) theemployerdoesnot contributeto theplan;(2) participationis
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voluntary;(3) theemployer’srole is limited to collectingpremiums,remittingthemto the

insurer,andpublicizingtheplan(butnot endorsingit); and(4) theemployerreceivesno benefit

from theplan. 29 C.F.R. § 2510.3-1(j). All of theserequirementsmustbemet for theplanto

fall within thesafeharborprovision.

In this case,theMagistrateJudgedeterminedthat aplanexistedbut that it fell within the

safeharborprovisions,so it wasnot anERISAplan. Shefound,andUnumdoesnot dispute,that

therewasno questionthattheUnumplanmetthe first, second,andfourthsafeharborcriteria.

TheMagistrateJudgealsofoundthattheUnum planmetthethird criterion,whichUnum

challengesin this Appeal.

TheMagistrateJudgereliedon ULM’s websiteto determinethatULM had“plainly

distanceditself from theUnumplan” [Doc. No. 12, p.7], limiting its rolein theUnum plan

sufficientlyto meetthethird criterionof thesafeharborprovision. Shefoundthat, althoughthe

Unum plantermsrequiredULM to provideUnum with employeeinformationandto forwarda

certificateto eachparticipant,ULM’ s websitedirectedprospectiveenrolleesto contactaUnum

representative,indicatingthat, in practice,employeesobtainedplaninformationdirectlyfrom

Unum. Further,shenotedthattheUnumpolicy is listed onULM’s websiteunderthe

subheading“SupplementalInsurance,”asopposedto the“Health Insurance”subheading,which

statestheplanslistedthereareadministeredthroughULM’ sOffice ofHumanResources.Based

on theseconsiderations,MagistrateJudgeHayesdeterminedthattheUnumplanfell within the

ERISA safeharborprovision.

B. Considerationof ULM’s Website

Unum first assertsthatULM’ s websiteis impermissiblehearsay,andthe Magistrate
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Judgeimproperlyreliedon it in makingher decision. Theonly Fifth Circuit caseUnum relieson

for thisassertionis St. Clair v. Johnny’sOyster& Shrimp,Inc., 75 F. Supp.2d 773 (S.D. Tex.

1999),whichdeclinedto allowtheplaintiff in thatcaseto usewebsiteevidenceto prove

ownershipof property,avery differentsituationfrom this. In fact, theFifth Circuit hasallowed

andconsideredwebsiteevidence. SeePetersonv. CityofFort Worth, WL 3818826(5thCir.

2009)(consideringstatementson apolicedepartment’swebsiteasevidenceofits sizein holding

thatgiven thedepartment’ssize,thenumberofincidentsofexcessiveforceoverfouryearsdid

notreflectapatternof anofficial policy condoningit); DIRECTVInc.v. Robson,420 F.3d532

(5th Cir. 2005)(consideringmessagepostedon a satellitepiracywebsiteascircumstantial

evidenceofpurchaseandpossessionofpiracyequipment,althoughfinding it insufficient to

showactualinterceptionof satellitetransmissions);US. v. Simkanin,420 F.3d397 (5thCir.

2005)(holdingthat district court’s admissionofadocumentpostedby atax crime defendanton

his websitewasnot abuseofdiscretion);Augustv. BoydGamingCorp., 135Fed. Appx. 731(5th

Cir. 2005)(consideringstatementon casino’swebsitethatit wasownedandoperatedby its

parentcompanyin holdingthatplaintiff had adequatelyallegedgroundsfor directliability of the

parentcompany).ULM’s websitewasrelevantin determiningthelevel ofULM’s involvement

with theUnum plan,andit wasnot improperfor theMagistrateJudgeto considerit.

C. Consideration of Unum’s SupplementalEvidence

On appeal,Unum offerssupplementalevidenceregardingULM’s involvementwith the

Unumplan. Unum assertsit did not offer thisevidencein its Memorandumin Opposition[Doe.

No. 9] to Scott’sMotion to RemandbecauseScott’sMotion to Remandwasbasedsolelyon the

governmententity exceptionanddid not challengewhethertheplanwasanERISAplan--the
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MagistrateJudgeconsideredthatissuesuasponte.

Unum arguesthattheCourt reviewstheMagistrateJudge’sruling de novo andhas

authority to considerthis evidenceunder28 U.S.C. § 636(b)(1)andFED. R. CIV. PRO. 72(b).

However,theprovisionsUnumcitesapplyto adistrict courtjudge’sreviewofa magistrate’s

reportandrecommendationonadispositivemotion. This CourtconsidersScott’sMotion to

Remandanon-dispositivepre-trialmotion,2however,andtheCourtmayreconsiderthe

MagistrateJudge’sruling on it only if Unumcanshowit is clearlyerroneousor contraryto law.

28 U.S.C. § 636(b)(1)(A);Davis,2009WL 1307890,at *1. Title 28, Section636(b)(l)(A)ofthe

United StatesCodeis silent asto whethertheCourtmayreceiveadditionalevidencewhen

reviewingamagistratejudge’sorderon a non-dispositivepre-trialmotion. In thecircumstances

of thiscase,theCourtfinds it is properto considerUnum’s additional evidenceto determine

whethertheMagistrateJudge’sorderof remandwasclearlyerroneousorcontraryto law.

D. Whether the Unum Plan Falls Within the SafeHarbor Exclusion

As describedabove,oneofthetwo issueson appealis whethertheUnumplanmeetsthe

third criterionof thesafeharborexclusion.Thethird criterionofthe safeharborprovision

requiresthatthe“sole functionsoftheemployer.. . with respectto theprogramare,without

endorsingtheprogram,to permitthe insurerto publicizetheprogram.. . to collectpremiums

throughpayroll deductions.. . andto remit themto theinsurer.” 29 C.F.R.§ 2510.3-1(j). The

primaryinquiry underthis criterion is the employer’sinvolvementwith theplan. Hanson,940

F.2dat 977. However,theperceptionofareasonableemployeeis alsorelevantin determining

endorsement.Davisv. GuardianLife Ins. Co., No. 05-0121, 2007WL 2491344,at *5 (W.D. La.

2 Seesupra,Footnote1.
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Aug. 30, 2007)(citing Burgessv. CignaLife Ins. Co. ofNewYork,No. 04-0841,2005 WL

3501897,at *3 (W.D. Tex. Dec. 22, 2005). Thethird criterionofthe safeharborprovision

suggeststhattheprovisionmaybe invokedonly whentheemployer’srole is reducedto

ministerial functionsasopposedto that ofafiduciary. Bankstonv. UnumLife Ins. Co.,No.

07-5507,2009WL 57104,at *5 (E.D. La. Jan.8, 2009).

Factorstendingto showthatan employerhasexceededthelimits ofthethird criterionof

thesafeharborprovisionincludeemployingabenefitsadministratorfor theplan,assistingin the

completionof forms,acceptingclaimsformsfromparticipantsandsubmittingthemto the

insurer,handlinggeneralemployeeinquiries,distributingbookletsbearingtheemployer’slogo

thatencourageenrollmentor includeastatementthattheplanis governedby ERISA,or

otherwiseassumingresponsibilityfor administrationof theplan. Hanson,940 F.2dat 977;

Davis,2007WL 2491344,at *5; Weiglev. AIGIns. Co., 908 F.Supp.371, 374 (M.D. La. 1995).

Otherfactorstendingto showinvolvementin theplanbeyondallowing its publicationand

collectingpremiumsincludeselectingtermsandprovisionsoftheplan,retainingtheright to

terminatetheplan,administeringtheopenenrollmentperiod,distributingcertificatesof

insurance,internallykeepingrecordsofinsurance,andproviding informationaboutemployees.

Cardonav. Life Ins. Co. ofNorthAmerica,No. 09-0833,2009WL 3199217,at *6 (N.D. Tex.

Oct. 7, 2009);MemorialHermannHosp. Sys.v. CoventryHealthandLife Ins. Co., No. 07-3816,

2008WL 2714120,at *5..6 (S.D. Tex.July 10,2008); Simmonsv. RelianceStandardLife Ins.

Co., No. 07-9206,2008WL 2184995(E.D. La. May 19, 2008); Burgess,2005 WL 3501897,at

*3; Thompsonv. UnumLife Ins. Co. ofAmerica,No. 03-0277,2005 WL 722717,at *6 (N.D.

Tex.Mar. 29, 2005); Weigle,908F.Supp.at 374.
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No singlefactoris dispositive,however. Courtshavefoundthatevenwheresomeof

thesefactorsarepresent,if an employerperformsonly ministerialtaskswith regardto theplan,

doesnotprocessclaims,takesstepsto makeits role in theplanclear, avoidstheappearanceof

endorsement,anddoesnot otherwisecompromiseits neutralitywith regardto theplan,the

employerhasnotexceededthelimits ofthethird criterionofthesafeharborexclusion.Zavora

v. PaulRevereLife Ins. Co., 145 F.3d 1118, 1121-22(9th Cir. 1998);Johnsonv. WattsRegulator

Co., 63 F.3d1129, 1137(1st Cir. 1995);Davis,2007WL 2491344at *6..7; Dontasv.

MetropolitanL~feIns. Co., No. 91-503,1993WL 99189,at *7..8 (E.D.La. Mar. 31, 1993).

As evidencethatULM’s involvementwith theUnumplanexceededthelimits ofthesafe

harborprovision,Unum submitsULM’s Requestfor Proposals,which imposedcertainplan

requirementsoncarriersubmissions[Doc. No. 16-3]. Oneof theserequirementsensuredthat

only representativesapprovedby the universitycouldcontactemployees;otherrequirements

relatedto guaranteedissue,eliminationperiod,policy termination,andwaiverofpremiums.3

Additionally, Unum pointsout thatULM hastheauthorityto cancelthepolicy. Unumalso

offers evidencethat, at varioustimesbetween1996and2009, ULM agentscontactedUnum to

orderbookletsexplainingthepolicy with ULM’s logo on the front, to requestthatUnumchange

theplanyearto coincidewith ULM’s cafeteriaplan,to requestthat Unumchangethenameof

theplanto reflecta changein theUniversity’s name,to changethe agentor brokerofrecordfor

thepolicy andtheULM contacton thecontract,andto requestthata specific individual’s policy

~Unum alsooffersevidencethatULM’s agentsubmittedanapplicationfor participation
in theplanto Unum andexecutedaclient informationform to assistUnumin processingthe
contract,employeebooklets,andbills. TheseareUnum’sforms,however,andappearto have
beenrequiredby Unumto completethepolicy contract.
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be reactivatedfollowing his returnfrom military leave [Doc. No. 16, p.6-10].4

In Davis,decidedby this Court in 2007,the insurerarguedthattheemployeebenefit

associationin thatcaseexceededthelimits of thethird criterionofthesafeharborprovision

becauseit statedin aflyer thatit hadselectedthe insurer,the insurer’splanwastheonly

availableoptionduringenrollment,andthebooklet distributedincludedtheassociation’sname

on thecover,instructedemployeesto obtainclaim formsfrom theassociation,andstatedtheplan

wassubjectto ERISA. 2007 WL 2491344,at *4~In addition,theassociationmetwith the

insurer’sagentsto discusspremiumincreasesanddistributedinformationaboutthe increasesto

participants,andaplanparticipanttestifiedthatheobtainedclaim formsfrom theassociation.

Id. at * 5. ThisCourt foundthat, despitethesefacts,theassociationhadremainedneutraland,in

practice,all responsibilityfor theplan’sadministrationfell on the insurer. Id. at 6-7.

As in Davis,theevidenceofferedhereshowsno morethanministerial involvement.

ULM’ s involvementin solicitation, selection,andpurchaseoftheplandoesnotremovetheplan

from thesafeharborprovision. Id. at *6. Overmorethantenyears,ULM agentsoccasionally

contactedUnumto resolveministerialmattersregardingtheplan,but theseinfrequentcontacts

do notcauseULM to exceedthelimits ofthesafeharborprovision. Thefactthatthebooklet

describingtheplanhadULM’s logo on thefront andidentifiedULM asthepolicyholderdoes

not constituteendorsementwherethe bookletdid notencourageemployeesto enroll or advertise

theplanaspartofULM’s benefitspackage,andmadeit clearthatULM wasnotUnum’sagent

4Additionally,Unum offers correspondenceshowingit sentULM agentsformsrequested
by ULM’s brokerandmaterialsexplainingadministrationoftheplan. This is evidenceof
actionstakenby Unum, however. It doesnotshowthatULM agentsactuallydistributedthe
formsto employeesor usedthe administrativematerials.
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[Doc. No. 16-8,p.22]. Id. at *7~Further,astheMagistrateJudgenoted,ULM’s websiteshows

it hasdistanceditself from the Unumplan. Thewebsitelists theUnum planasoneofmany

potentialvoluntarysupplementalinsuranceplansanddirectsemployeesto anUnum

representativefor enrollmentandbenefit information.5

Followingthe Court’s precedentinDavis,theMagistrateJudgefoundthat theUnum plan

fell within thesafeharborprovisionandwas,therefore,notsubjectto ERISA. Evenconsidering

Unum’snewevidenceregardingULM’s involvementin theUnumplan,theCourtfinds thatthis

ruling wasneitherclearlyerroneousnorcontraryto law.

E. Whether the Unum Plan Falls Within the GovernmentEntity Exception

TheMagistrateJudge’sruling thattheUnum planwasnot subjectto ERISAwas

sufficientbasisto find lackofsubjectmatterjurisdictionandgrantScott’sMotion to Remand.

However,theMagistrateJudgewentonto find thattheCourt alsolackedsubjectmatter

jurisdictionbecause,evenif theUnum planwas anERISA plan,it would fall within theERISA

exceptionfor governmentplans. 29 U.S.C. § 1003(b)(1). On appealto this Court,Unum

challengesthatruling.

By its terms,ERISA doesnot applyto governmentplans. 29 U.S.C. § 1003(b)(1).

ERISAdefinesa“governmentplan”asone “establishedor maintainedfor its employeesby the.

governmentof any Stateorpolitical subdivisionthereof,orany agencyor instrumentalityof

anyof theforegoing.” 29 U.S.C. § 1002(32). ERISA doesnot furtherdefine“political

subdivision”or “agencyor instrumentality.”

TheMagistrateJudgefoundthat ULM wasapolitical subdivisionunderthe“NLRB test”

Seehttp://www.ulm.edulhr/policies/documents/insuranceplancontacts.pdf.
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establishedby theSupremeCourt inNational LaborRelationsBoardv. NaturalGas Utility Dist.

ofHawkinsCty., Tenn.,402 U.S. 600 (1971). TheNLRB teststatesthatanentity is apolitical

subdivisionif it is eithercreatedby theStateso asto constitutea departmentoradministrative

armofthegovernment,oradministeredby individualswho areresponsibleto public officials or

thegeneralelectorate.Shannonv. Shannon,965 F.2d 542, 547-548(7thCir. 1992). The

MagistrateJudgedeterminedULM wasapolitical subdivisionbecausetheBoardof Supervisors

for theUniversityofLouisianasystemis createdby theLouisianaConstitution,theLegislatureis

constitutionallyrequiredto appropriatefundsfor theStateboardsandtheinstitutionsthey

oversee,andtheGovernorofLouisianaappointsthemembersof theBoardof Supervisorswith

theconsentoftheSenate.

TheMagistrateJudgealsofoundthatULM wasanagencyor instrumentality,using

factorssetforth by theIRS to define“agencyor instrumentality”under26 U.S.C. § 414(d). The

factorsaresetforth in RevenueRuling 57-128,1957-1C.B. 311, whichstates:

In casesinvolving thestatusof anorganizationasan instrumentalityof oneof
morestatesor political subdivisions,thefollowing factorsaretakeninto
consideration:(1) whetherit is usedfor agovernmentalpurposeandperformsa
governmentalfunction; (2) whetherperformanceof its functionis on behalfof
oneor morestatesorpolitical subdivisions;(3) whetherthereareany private
interestsinvolved,orwhetherthestatesorpolitical subdivisionsinvolvedhave
thepowersandinterestsof an owner;(4)whethercontrolandsupervisionof the
organizationis vestedin public authorityor authorities;(5) if expressor implied
statutoryor otherauthorityis necessaryfor thecreationandloruseofsuchan
instrumentality,andwhethersuchauthorityexists;and(6) thedegreeof financial
autonomyandthesourceof its operatingexpenses.

Applying thesefactors,theMagistrateJudgefoundthatULM wasanagencyor instrumentality

oftheStatebecauseeducationis a governmentalfunctionwhichthe Stateuniversitieshelp

fulfill, theBoardofSupervisorsenjoysthepowersandinterestsof an ownerwith regardto ULM,
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thereis somedegreeofpublic accountabilitybecausetheBoardsupervisorsareappointedby the

Governor,ULM andthe Boardwerecreatedby theStateconstitutionand/orlegislation,anda

significantportionofULM’s fundingcomesfrom theState.

In its Appeal,Unumobjectsneitherto the legal testsusedto determinewhethertheUnum

planwasagovernmentplan,northefactsasoutlinedby theMagistrateJudge.Unum simply

assertsthatthefactsdo not leadto theconclusionsthattheMagistrateJudgedrew[Doc. 16 p.14,

19]. Unum citescasesthatarguablycouldhavesupporteda decisionthatULM is notapolitical

subdivision[Doc. 16,pp. 15-19,citing Shannon,965 F.2d542, andBrockv. ChicagoZoological

Society,820F.2d909 (7th Cir. 1987)]. Unum alsoarguesthattheMagistrateJudgecouldhave

appliedthefactsdifferently to determineULM is notanagencyor instrumentality[Doc.No. 16,

pp.19-21].

However,theterms“political subdivision”and“agencyor instrumentality”arenotwell-

defined,andthereis caselaw thatsupportstheMagistrateJudge’soutcome,aswell. SeeKunin

v. Feofanov,69 F.3d59 (5th Cir. 1995); Michiganv. US.;40 F.3d817 (6thCir. 1994.);Shirley

v. MaxicareTexas,Inc.,921 F.2d565(5th Cir. 1991);Rosev. LongIslandR.R. PensionPlan,

828 F.2d910 (2ndCir. 1987). TheMagistrateJudgeconcludedthat evenif theUnum planmet

thedefinition ofan ERISAplan,it is exceptedfrom ERISAregulationasa governmentplan

becauseULM is apolitical subdivisionor agencyor instrumentalityoftheState. Giventhe

multiple considerationsweighedin determiningwhetheran organizationfalls within theseterms,

andthefactstheMagistrateJudgerelied on in determiningthat ULM mettheseterms,theCourt

finds thattheMagistrateJudge’sconclusionwasneitherclearlyerroneousnorcontraryto law.
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III. CONCLUSION

Fortheforegoingreasons,the Courtfinds that MagistrateJudgeHayes’sMemorandum

Ruling andJudgmentgrantingScott’sMotion to Remand[Doc. Nos. 12, 13] wasneitherclearly

erroneousnorcontraryto law. Accordingly,Unum’sAppeal[Doc. No. 16] is DENIED.

MONROE,LOUISIANA, this ____ day of January,2010.

ROBERTG. JAM~)
UNITED STATES~TRICT JUDGE
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