
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

MONROE DIVISION

RACHEL MARIE BASSETT * CIVIL ACTION NO. 09-1936

VERSUS * JUDGE S. MAURICE HICKS

WAL-MART LOUISIANA, LLC, ET * MAG. JUDGE KAREN L. HAYES
AL.

MEMORANDUM RULING

BeforetheundersignedMagistrateJudge,on referencefrom theDistrict Court, is a

motionto remand[doc. # 4] filed byplaintiff, RachelMarie Bassett.1Defendantsopposethe

motion. For reasonsstatedbelow, themotion to remandis DENIED.

BACKGROUND

RachelMarie Bassettfiled theabove-captionedsuit on December19,2008, againstWal-

Mart Louisiana,LLC andWal-Mart Stores,Inc. (collectively“Wal-Mart’) in theThird Judicial

District Courtfor theParishof Lincoln, Stateof Louisiana. BassettcontendsthatWal-Mart is

liable for injuries thatshesustainedon December22, 2007,whenshewasstruckby ashopping

cartin theWal-Mart parkinglot. See Petition,¶ 5.

OnNovember18, 2009,Wal-Mart removedthecaseto federalcourton thebasisof

diversityjurisdiction,28 U.S.C. § 1332. (NoticeofRemoval). Within 30 daysof removal,

As this is not oneofthemotionsexceptedin 28 U.S.C. § 636(b)(1)(A),nordispositiveof
anyclaimon themeritswithin themeaningofRule72 oftheFederalRulesof Civil Procedure,this
ruling is issuedundertheauthoritythereof,andin accordancewith thestandingorderofthis court.
Any appealmustbemadeto thedistrictjudgein accordancewith Rule72(a)andL.R. 74.1(W).
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plaintiff filed theinstantmotionto remandon thegroundsthatdefendantsfailed to timely

removethematterin accordancewith 28 U.S.C. § 1446(b). [doc. # 4]. Wal-Mart opposesthe

motion. [doc. # 9]. Briefing is now complete;thematteris beforethecourt.

LAW AND ANALYSIS

A defendantmayremovean actionfrom statecourt to federalcourt, providedtheactionis

onein whichthefederalcourtmayexerciseoriginal jurisdiction. Manguno v. Prudential

PropertyandGas. Ins. Co., 276 F.3d720, 723 (5th Cir. 2002)(citing 28 U.S.C. § 1441(a)). The

removingdefendantbearstheburdenof establishingfederalsubjectmatterjurisdictionand

ensuringcompliancewith theproceduralrequirementsof removal. Id. Theremovalstatutesare

strictlyconstruedin favor ofremand.Id.

In this case,defendantsinvokedthecourt’s subjectmatterjurisdictionviadiversity,

whichrequirescompletediversity ofcitizenshipbetweenplaintiff anddefendants,andan amount

in controversyexceeding$75,000. 28 U.S.C. § 1332(a). Plaintiff doesnot contestthecourt’s

subjectmatterjurisdiction. Although thepartiescannotconferfederalsubjectmatterjurisdiction

viaconsent,2therecordestablishesthat thepartiesarecompletelydiverseandthattheamountin

controversyexceeds$75,000.~Thus,thesoleissueis whetherdefendantscompliedwith the

proceduralrequirementsof removal.

Theremovalprocessis fraughtwith proceduralpitfalls for theunwarydefendant

2 InsuranceCorp. oflreland,Ltd. v. CompagniedesBauxitesde Guinee,456U.S. 694,702,

102 S.Ct. 2099,2104(1982).

Plaintiff is aLouisianadomiciliary. (Noticeof Removal,¶ 2). Defendantsareultimately
citizensofArkansas.Id., ¶~3-4. Plaintiff hasofferedto settlethematterfor $425,000. Id., ¶ 11,
Exh. A.
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including, butnot limited to, thetemporalfiling limitations at issuehere. Undertheremoval

statutes,a defendantmustfile anoticeofremoval: 1) within 30 daysafterthedefendant

receives,throughserviceor otherwise,acopyofthe initial pleadingor summons;or2) if thecase

“statedby the initial pleadingis notremovable,”within 30 daysfrom defendant’sreceipt“of a

copyof an amendedpleading,motion, orderor otherpaperfrom which it mayfirst beascertained

thatthecaseis onewhich is or hasbecomeremovable.. .“ 28 U.S.C. § 1446(b)(commonly

referredto asfirst andsecondparagraphsof § 1446(b)).

Plaintiff doesnot contendthatit wasfacially apparentfrom theoriginalpetitionthat the

amountin controversyexceeded$75,000. (P1.ReplyMemo.,pg. 2 [doc. # 14]).~Instead,she

arguesthat defendantsdid notremovethecasewithin 30 days“from receiptof papersfrom

which it wasascertainablethat theactionmayhavebeenremovable.” (M/Remand,pg. 6). If

substantiated,this errorwouldconstituteaproceduraldefectin theremovalprocess,compelling

remand.SeeIn reShellOil Co., 932 F.2d 1518, 1522(5thCir. 1991) (failure to timely remove

under§ 1446(b)is aproceduraldefectin removalprocess).

I. “Other Paper” Removal

In Boskyv. Kroger Texas,LP, theFifth Circuit establisheda“bright line” rule for the30

dayremovalperiodunderthesecondparagraphof§ 1446(b):

the informationsupportingremovalin a copyofan amendedpleading,motion,
orderor otherpapermustbe“unequivocallyclearandcertain”to startthetime
limit runningfor anoticeofremovalunderthesecondparagraphof section
1446(b).This clearerthresholdpromotesjudicial economy.It shouldreduce

~Thecourtagreesthatplaintiff’s petitiondid not trigger§ 1446(b)’sinitial 30 dayremoval
provision. Not only did the petition not contain a specific allegation that plaintiff’s damages
exceeded$75,000,seeChapmanv. Powermatic,Inc., 969 F.2d160, 163 (5t~~Cir. 1992),it alleged
thatherdamages“shouldnot exceed$75,000.00.” (Petition,¶ 15).
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“protective”removalsby defendantsfacedwith anequivocalrecord.It shouldalso
discourageremovalsbeforetheir factualbasiscanbeprovenbyapreponderance
of theevidencethroughasimpleandshortstatementof thefacts.In short, a
bright-linerule shouldcreateafairer environmentfor plaintiffs anddefendants.

Boskyv. Kroger Texas,LP, 288F.3d208, 211 (5t~~Cir. 2002)(footnoteomitted).

This begsthequestionofwhatmustbe includedin an “otherpaper”to makeit “unequivocally

clearandcertain”thattheamountin controversyexceedsthejurisdictionalthreshold?

Despitesomeequivocation,Boskymanagedto providesomeguidance. Thecourt

explainedthatits removalstandarddid not conflictwith othercasessuchasGebbiav. Wal-Mart

Stores,Inc.,5 Luckettv. DeltaAirlines, Inc.,6 andMarcelv. PoolCo.,7becausethosecaseswere

notrelevantto removalseffectedunderthesecondparagraphof § 1446(b). Bosky,288 F.3dat

212, n.20 (citationsomitted). Boskythencited otherFifth Circuit casessuchasS.W.S.Erectors,

Inc. v. Infax, Inc., and Wilsonv. Belin, that it deemedto be consistentwith its “unequivocally

clearandcertain”standard.Bosky,supra (citing S.W.S.Erectors,Inc. v. Infax, Inc., 72 F.3d489,

49 1-92(5th Cir. 1996); Wilson v.Belin, 20 F.3d644, 651 n. 8 (5th Cir.1994)).8 In both S.W.S.

Erectorsand Wilson,defendants’removalwaspremiseduponwrittenevidenceobtainedfrom

plaintiffs which acknowledgedspec~Jicdamagefigures thatexceededthefederaljurisdictional

minimum. Id.

Althoughnot discussedinBoskyitself, it is instructivethat the“otherpaper[s]”that

233 F.3d880, 882-883(5thCir. 2000).

6 171 F.3d295,298 (5th Cir. 1999).

S F.3d81, 82-8S(SthCir.1993).

8 BoskyalsocitedMarcelv. Pool. This citationto Marcel is curioushowever,becausetwo

footnotesearlier,Boskycited Marcel asacasethatwasnotrelevantto removalunderthesecond
paragraphof § 1446(b).
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defendantsrelieduponto removethecaseweredocumentsthatrevealedactualmedicalexpenses

in excessof $75,000. Boskyv. Kroger,AppelleeBrief, 2001 WL 34127780.Evenmoretelling,

is thatmorethan30 daysbeforeremoval,thedefendantobtaineddiscoveryfrom plaintiff stating

thatshewould “not seekmorethan$500,000.00for all of her damagesandmayseekless than

this amount.. .,“ andawrittenstatementthatplaintiff’s medicaldamageswerearound$50,000.

Id. Boskyeffectivelyheldthattheforegoingevidencewasinsufficient to commencethe30 day

removalperiod. Rather,the30 dayremovalclockwasnot triggereduntil defendantobtained

writtenproofof actualdamagesthat exceededthejurisdictionalminimum.

With this backdrop,it is manifestthat the30 dayremovalclockunderthesecond

paragraphof § 1446(b)wasnot triggeredin this caseuntil October29, 2009,whendefendants

receivedcorrespondencefrom plaintiff’s counselthatset forth thenatureof plaintiff’s injuries

andincludedspecificdamageestimateswell in excessof thejurisdictionalminimum. (Oct. 28,

2009,Letter;Noticeof Removal,Exh. A).9 Defendantstimely removedthecasewithin 30 days

thereafter.

Plaintiff arguesthatthe informationcontainedin theOctober28, 2009,demandletterwas

summarizedin discoverypreviouslyobtainedby defendantsbyno laterthanAugust 18, 2009.10

Thereis no indication,however,thatplaintiff’s discoveryresponses,or herandherhusband’s

depositions,containedspec~Jicdamageestimatesin excessofthejurisdictionalminimum. See

A post-complaintdemandletter constitutesan “otherpaper”under § 1446(b). Addov.
GlobeLife andAcc.Ins. Co., 230 F.3d7S9,761-762(5th Cir. 2000).

10 At best,thediscoveryindicatedthatplaintiffmayhaveaherniateddisc,thatsurgerywas

alikely alternative,andthat shemaybeunableto returnto work asanticipated.Seee.g.,P1. Med.
Records,pg. S; Opp.Memo.,Exh. 1; Depositionof ChrisBassett,pg. 2S,Noticeof Removal,Exh.
7; DepositionofRachelBassett,pg. 16-17,Noticeof Removal,Exh. S).
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P1. Ans.to Interr. andMed.Records,Def. Opp.Memo.,Exh. 1; P1. Depos.,Notice of Removal,

Exhs. S & 7. Accordingly, thisdiscoverydid not triggertheremovalperiod. SeeBosky,supra.~

II. Waiver and Substantial StateCourt Progress

Plaintiff contendsthat defendantswaivedtheirright to removeby filing amotionfor

summaryjudgmenton August19, 2009, in statecourtwhich soughtdismissalof plaintiff’s

claims. SeeMotion for SummaryJudgment,NoticeofRemoval,Exh. 5. Thestatecourtheld

oralargumenton October12, 2009,anddeniedthemotion for summaryjudgmenton October

29, 2009. (October29,2009,Judgment,NoticeofRemoval,Exh. 8).

TheFifth Circuit hasheldthat“waiver of theright to removemustbeclearand

unequivocal;theright to removalis not lostby participatingin statecourtproceedingsshortof

seekingan adjudicationon themerits.” Tedfordv.Warner-LambertCo., 327 F.3d423,428 (Sth

Cir. 2003)(citationsomitted)(emphasisadded).The courtadded,however,thatwaiveris “the

intentionalrelinquishmentor abandonmentof aknownright.” Id., n. 15 (quotedsourceand

internalquotationmarksomitted). Thus,adefendantmaynot waiveits right to removeprior to

thecasehavingbecomeremovable.SeeTedford,supra. Here,theright to removedid not arise

until defendantsreceivedplaintiff’s correspondenceon October29, 2009. Thereis no indication

thatdefendantstook anyactionin statecourtafterthis dateto intentionallyrelinquishtheirright

11 Plaintiff furthersuggeststhatdefendantshadsufficientinformationto conductaquantum
study which would have revealedthe amount in controversywell before October29, 2009.
However,adefendant’s“subjectiveknowledgecannotconverta caseinto aremovableaction.”
Bosky,288 F.3dat 210 (quotedsourceandinternalquotationmarksomitted). Moreover,from
defendants’perspective,anysuspicionthat theamountin controversymightexceedthejurisdictional
minimum wasmutedby plaintiff’s unchangedallegationthat her damagesshould not exceed
$75,000. (Petition,¶ 15).
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to removethecaseto federalcourt. SeeTedford,supra.12

Plaintiff furtherarguesthat substantialprogresshasbeenmadein statecourtandthatthe

partieswouldbeundulyburdenedshouldtheyhaveto beginproceedingsanewin federalcourt.

This argument,however,overlooksthefact thatthework heretoforecompletedin statecourtwill

readilytransferto this court. Moreover,shouldthepartieswish to retainatrial datein September

2010,theymaydo soby consentingto jury trial beforetheundersigned.

III. Conclusion

Forthe above-assignedreasons,theundersignedfinds that the30 dayremovalclock

underthesecondparagraphof § 1446(b)wasfirst triggeredon, oraboutOctober29, 2009,and

thatdefendantstimely removedthecaseto federalcourtwithin 30 daysthereafter.28 U.S.C. §

1446(b). Accordingly,

Themotionto remand[doc. # 4] filed by plaintiff RachelMarieBassettis DENIED.

THUS DONE AND SIGNEDthis 8t~~dayof February2010 in Monroe,Louisiana.

RENL HAYES
U. S. MAGISTRATE JUDGE

12 Plaintiff arguesthat afterthehearingon defendants’motionfor summaryjudgment,both

sidesconferredwith the statecourtjudgeto “tentatively” selecta trial datein September2010.
(M/Remand,pg. 6). However,plaintiff did not establishthat this schedulingconferenceoccurred
afterdefendantshadlearnedthat thecasewasremovable.

7


