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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
MONROE DIVISION
NATHANIEL THOMAS PETTIFORD, JR. CIVIL ACTION NO. 12 -2883
VERSUS JUDGE ROBERT G. JAMES

GRAPHIC PACKAGING INTERNATIONAL,  MAG. JUDGE KAREN L. HAYES
INC., ET AL.

RULING

This case arises out of an alleged injuryPiaintiff Nathaniel ThomasPettiford Jr.,
(“Pettiford”) while he was working at Graphic Paging International, In¢s (“GPI”) facility in
West Monroe, Louisiana. Pending before the Court is a Motion for Summary Judgment [Doc
No. 13] filed by DefendanGPIl. For the following reasons, GPI's Motion for Summary

Judgment is GRANTED.

FACTS

On May 19, 2011, GPI, a paper manufactuagrd Bearings and Drivdadustrial, Inc.
(“B&D”) entered into a written contract (“Purchase Order”) [Doc. No-7).3 Pettiford was

employed by B&D in its service division.

The Purchase Ord¢bDoc. No. 137, pp. 9]provided that “[tjhe clauses printed on the
attachment hereadnd any supplemental conditions attached hereto are eksentia of this
order.” Further, in pertinent part, the Purchase Order's General Terms and Con{iternss”)

state:

Acknowledgement, shipment or performance of any part of this
Purchase Ordewill constitute acceptance by [B&D] of all Terms
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and Conditions hereof, including all documents incorporated
herein by reference, without reservation, and shall constitute the
entire agreement between the parties superseding all prior
agreements relating the subject matter hereof.

SECTION 9: INSURANCE

A. MINIMUM GENERAL REQUIREMENTS. Unless agreed
otherwise in writing by Buyer, at a minimum, Seller and all of its
subcontractors, vendors and/or consultants shall produce and
maintain the followingnsurance:

(i) Worker's Compensation statutory limits and

Employer’s Liability $500,000 peoccurrence.

SECTION 13: STATUTORY EMPLOYMENT If services are to

be performed at Buyer’'s facilities in the state of Louisiana, it is
agreed that pursuant thgrovisions of the Louisiana Revised
Statutes 23:1061(A)(3), that it is the intent and agreement of the
partied hereto that the relationship of the [GPI] to the direct
employees and the statutory employees of the [B&D] be that of a
statutory employer.

SECTION 15: GOVERNING LAW Seller and Buyer agree that
the terms ath provisions hereof shall be cadi out and interpreted
according to the laws of the State of Georgia.”

[Doc. No. 13-7, pp. 10].

On May 25, 2011, Pettiford was allegedly injured while changing idler gear qrawds

paper machine at GPI's facility.



B&D had previouslypurchased wders’ compensation insurance for,800000. [Doc.

No. 13-9]. At the time ofPettiford’saccident, thénsurance policy was in effect.

On April 19, 202, Pettiford filed suit against GPI in the Fourth Judicial District Court,

Ouachita Parish, Louisiana.

On November 13, 2012, GPI removed the case to this Court based on diversity

jurisdiction.

On January 29, 2013, GPI filed a Motion for Summary JudgniPoic. No. 13].
Pettiford filed @ oppaition memorandum [Doc. No. 28nd GPI filed a replynemorandum

[Doc. No. 29.

Il. LAW AND ANALYSIS

A. Standard of Review for SummaryJudgment

Summary judgment “should be rendered if the pleadings, the discovery and disclosure
materials on file, and any affidavits show that there is ho genuine istoeaag material fact
and that the movant is entitled to judgment as a matter of laled. R. Civ. P. 56(c)(2). The
moving party bears the initial burden of informing the court of the basis for its motion by
identifying portions of the record which highlight the absence of genuine issuedesfainfact.

Topalian v. Ehrmann, 954 F.2d 1125, 1132 (5th Cir. 1992). A fact is “material” if proof of its

existence or nonexistence would affect the outcome of the lawsuit under appkeablethe

case. Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). A dispute about a material




fact is “genuine” if the evidence is such that a reasonable fact finder could rendefic for

the nonmoving partyld.

If the moving party can meet the initial burden, the burden then shifts to the nonmoving

party to establish the existence of a geaussue of material fact for trialNorman v. Apache

Corp, 19 F.3d 1017, 1023 (5th Cir. 1994). The nonmoving party must show more than “some

metaphysical doubt as to the material factslatsushita Elec. Indus. Co., Ltd. v. Zenith Radio

Corp, 475 U.S574, 586 (1986). In evaluating the evidence tendered by the parties, the Court
must accept the evidence of the nonmovant as credible and draw all justifiabbmdess in its

favor. Anderson, 477 U.S. at 255.

B. Tort Immunity

In this case, GPdssertspursuant to its contract with B&D and Louisiana Revised Statute
8 23:1061(A)(3)that it is immune from Pettiford’s tort claibecausét was Pettiford’s statutory

employer.

“Except for intentional acts, workers’ compensation is ékelusive remedy for work

related injuries and illnesses.’Dugan v. Waste Mgmt.Inc., 45407-CA (La. App. 2 Cir.

6/23/10); 41 So.3d 1263, 1266 (citingp. Rev. STAT. § 23:1032). The exclusive mmedy
provision of the workerstompensatiostatute precludes an employee from filing a lawsuit for
damages against “his employer[] or any principalA. REv. STAT. 8§ 23:1032(A). A “principal”
is “any person who undertakes to execute any work which is a part of his trade, husiness
occupationin which he was engaged at the time of the injury, or which he had contracted to
perform and contracts with any person for the execution theretd.” “[W]ork shall be

considered parof the principal’s trade, business, or occupation if it is an integral part of or



essential to the ability of the principal to generate that individual principatidsy products, or
services. Id. “In some instances, an employer may be deemed the syaerployer of a
worker that it does not directly employ” and is therefore immune from tort lapilitsuant to

Louisiana Revised Statu§23:1061(A). Dugan 41 So.3d at 1266.

A statutory employment relationship does not exist “unless there is &nweatintract
between the principal and a contractor. . . which recognizes the principal as arystatut
employer.” LA. REV. STAT. § 23:1061(A)(3). The statutory employee must be hired to perform
services that are part of the principle’s businassl his mjury must occuduring the course and
scope ohis employmentas defined by the agreemei@eelA. REv. STAT. §8 23:1061(A)(1)&
(A)(2). If a “contract recognizes a statutory employer, [then] a rebuttable presonopta
statutory employer relationship between the principle and the contsa@mployees’shall
exist. LA. ReEv. STAT. § 23:1061(A)(3). “This presumption may be overcome onlghiywing
that the work is not amtegral part of or essential to the ability of the principal to generate that
individual principal’s goods, products, or servickl. (emphasis added)Simply put,a statutory
employer/employee relationship exists whepriaciple hires a contractor, in conformance with
§23:1061, to perform services that are a part of the prinsijplesiness and a written contract

exists between the principle and contractor that recognizes the principd¢aaistary employer.

This Cout haspreviouslyacknowledged that Section 13 of GPTermsrecognizes GPI

as a statutory employer of its contractors’ direct employ&eNielsen v. Graphic Packaging

Int’l, Inc., Civil Action No. 091757, 2011 WL 2462496 (W.D. La. June 17, 204ffY, 469 F.

App'x 305 (5th Cir. 2012) (finding that identical language in a GPI Purchase @aker

sufficient torecognizea statutory employment relationship) aBdbreath v. Averitt Express,

Inc., Civil Action No. 09-1922, 2011 WL 121892 (W.D. La. Jan. 13, 2011) (same).
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In its Motion for Summary Judgment, Gpuits forththat it is immune from Pettiford’s
tort claim because itvas Rettiford’s statutory employer. GPl makes three indispensable
assertions: (1)the work [Pettiford] was performing at the time of the accident was done
pursuant toa contract between GPI and B&[D(2) the Purchase Order recognized @GRthe
statutory employer dB&D’s employeesvho performedat GPI's facility; and, (3)'B&D’s work
was an essential part of and was integral to the ability of Gitbttuce its goods and produtts.

[Doc. No. 13-3, pp. 1].

Pettifordopposes GPI's Motion for Summary Judgment, contending that theaé lasest
four genuine issuesf materialfacts for trial (1) the contractwas nonbinding because it was
unsigned (2) the catract is contradictoryand therefore invalid; (3) the maintenancevork
Pettiford was hired to perform was not an integral part of or essential to thg abiGPI to
generate its goods and prodyeisd (4)GPI did not intend to be a statutory employer because it
did not provide workers’ compensation coverage. The Court will address each of these

arguments in turn.

1. The UnsignedPurchase Order

Althoughit is undisputed thathe Purchase Order between GPI and B&&s unsigned,

the Court finds that the parties were bound by its terms.

Pursuant to Louisiana Civil Code Annotataticle 1927,“[a] contract is formed by the
consent of the parties established through offer and acceptatj@dffer and acceptance may
be made orally, in writing, or by action or inaction that under the circumstancesaity cl
indicative of consent.ld. Moreover, “[wlhen an offeror invites an offerde accept by

performance and, according to usage or the nature or the terms of the consraohtéemplated



that the performance will be completed if commenced, a contract is formed wherietiee of

begins the requested performaiiceéd.; see dso Trahan v. Scott Equip. Co., L.L.C., 498d-

App'x 571, 574 (5th Cir. 2012) (finding a valid contract whée buyer] issued a service
request to [the seller]; the seller complied and completed the requestiee semxchange for

[money], which [buyer] paid,” although both parties did not sign the instrument).

Under these principles, thendisputed facts in theecordclearly establishithe existence
of a contract. GPI entered into an agreement with B&D for {herfornance ofrepairs and
maintenance on machinery at GPI's factory. This agreement was negotiatetheand
memorialized in a Purchase Order containing certain Tesmigh provids for “acceptance by
performance of any part.” [Doc. No. -3 pp. 10]. B&D began theequested performance
before Pettiford’salleged accident thus, B&D acceptedGPI's offer and termsthrough

performance The Purchase Ordeancluding itsTerms, aréinding.

2. Sections 13 and 16f the Terms and Conditions

The Court has next considered and rejected Pettiford’s argumeSetttadrs 13 and 15

of the Purchas Order’'s Terms areontradictory.

Section 15 requires th#te contract be interpreted under Georgiaifahere is a dispute
as to its terms, whil&ection 13relies on Louisiana law to establish a statutory employment
relationship. There is no such dispute here. The Terms meesdggnizethat B&D’s direct
employees are to be statutory employ@#h Louisianasubstantive workers’ compensation law,
the state where they are employAdparty may create a contratiat is governed by the laws of
one state and utilize the substantive law of another. Thus, the contract is not donyradid

is valid.



3. Relationship of B&D’ s Servicedo GPI's Ability to Produce Paper

The Court also finds th&ettiford has failed to show thB&D’s employeegerformed
work that was “not anmntegral part of or essentiab the abiity of [GPI] to generateifs] goods,

products and service$ LA. REv. STAT. § 23:1061(A)8).

GPIproduced deposition testimony from Ryan Canatatingthat “[B&D] was hired to
perform a gear change operation” because “[GPI’s] internal predictiveenamte groupdid]
vibration rounds, and they obviously picked up a bad bearif@bdc. No. 291, pp. 23].
Pettiford arguesin responsehat the work was neithem integral part of nor essential t&PI
because(1) “B&D brought employeefrom] out of state to perform the wdtrk(2) “[B&D] was
hired specifically for a specialized job, mat than using [GPI's¢mployeeswho were capble
of performing the job; and (3) Pettiford was merely repairing the machine arsl rfaia
manufacturing a paper product or otherwise contributing to the actual cpfodurhese
argumentsare without merit The origin of B&D’s employees and the abilalyGPI to perform
the workinternally are immaterial As testified by Mr. Canaleaper machingepairsare
required for theoperationof the machines, and the machines essential to a paper mill’'s

ability to produce paper

4. GPI's Failure to Provide Workers’ Compensation Coveragefor
B&D’s Employees

Finally, the Court rejects Pettiford’s argument that GPI cannot be his syatuployer

when it failed to directlyayhisworkers compensation insurance.

A statutory employer’s tort immunity is not dependent on whethetirdctly pays
workers compensation coveragel3 H. ALSTON JOHNSON III, LA. Civ. L. TREATISE, Workers’
Compensatiog 128 (5thed.2012). The purpose of Louisiana Revised Stat§&23:1061 and
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23:1063 is to prevent the circumvention of compensatidiller v. Billy Ogden Logging 95

1579 (La. App. 1 Cir. 4/4/96), 672 So. 2d 316, 318ection 23:1061 specifically permits
principles toseek indemnity from contract This provisim affords statutory employer
immunity from tort liability by requiring contractors to provide workers’ compensation
insurance while guaranteeing workers a method of recovery from the statutory emgldlyer
contractor does not provide insurariceThus a statutory employer need not directly provide

workers’ compensation insurance to be immune from tort liability.

Pettifordincorrectlyinterpres GPI's failure to provide workers’ compensation coverage
directly as evidence of GPI having no intentionbi® a statutory employer. Consistent with the
applicable statutory provision§PI actively engred that Pettiford was insured, requiring in its
Purchase Order th&&D “procure and maintainivorkers’ compensation insurancfgoc. No.

13-7, pp. 9. B&D complied with this requirement and had a workers’ compensation policy

[Doc. No. 13-9] to coverts employees, including Pettiford.

The Court finds that GPI was a principal because it contracted with B&D to exescute i
work. Further, under § 23:1061(A)(35PI had a statutory employer relationship with B&D’s

employees because GPI (principal) entered into a written contracB®&ith(contractor) that

! “When the principal is liable to pay compensation under this Sectioshaiebe entitled to indemnity from any
person who independently of this Section would have been liable to pay msatipa to the employee or his
dependent, and shall have a cause of action therdfer.REv. STAT. § 23:1061(B)

2

As between the principal and the contractor, it is fair that the latter, as tbe dire
or “payroll” employer, should bear the ultimate risk of accident. Ferrdgason,

the principal who is made liabiender these sections is entitled to indemnity and
he can file a thirgparty demand against the contractor and demand judgment
over against him. The net effect is that the principal merely lendsohlisncy

to the worker'dsic] claim, and he can effectively protect himself in advance
either by satisfying himself that the contractor is solvent or bytingithat the
latter insure against work accidents.

13H. ALSTONJOHNSON IlI, LA. Civ. L. TREATISE, Workers’ Compensation § 1Z5th ed. 2012).



recognized GPI as a statutory employer of B&D’s employees. BecaustorBettias an
employee of B&D, GPI mjoys a rebuttable presumption that it was Pettiford’s statutory
employer, unless the work performed was not integral to GPI's business. § 23: 1061(A)(3). The
work performed was integral to GPI's business. Accordingly, GPI was Pdtifstatutory

empbyer and is immune from tort liability to Pettiford under §23:1061.
II. CONCLUSION

Based on the foregoing, GPI's Motion for Summary Judgment [Doc. No. 13] is

GRANTED, and Pettiford’s claims against GPI are DISSMISSED WITHRRHECE.

MONROE, LOUISIANA, this 28 day of September, 2013.

UNITED STATES DISTRICT JUDGE
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