
UNITED STATES DISTRICT COURT
WESTERNDISTRICT OF LOUISIANA

SHREVEPORTDIVISION

JOSHUALEE WRIGHT CIVIL ACTION NO. 06-1461

VERSUS REFERRED TO:

U.S. COMMISSIONERSOCIAL MAGISTRATE JUDGE HORNSBY
SECURITY

MEMORANDUM RULING

Introduction

JoshuaWright (“Plaintiff’) filed an application for supplementalsecurityincome

basedon limitationsassociatedwith cerebralpalsy. Plaintiff was 19 yearsold at thetime of

his hearingbeforeAU W. ThomasBundy. Plaintiff doesnothaveanypastwork experience,

but hedoeshavea high schooleducationandhasbegunattendingcommunitycollege. The

AU assessedthe caseunderthe five-stepsequentialanalysisand determinedat step five,

basedon thetestimonyof avocationalexpert(“VE”), that therearea significantnumberof

jobs availablethat Plaintiff couldperformdespitehis limitations.

The AppealsCouncil denieda requestfor review. Plaintiff filed this civil action

seekingjudicial reviewpursuantto 42 U.S.C. § 405(g). Both partiesfiled written consent

to havea magistratejudge decide the caseand, pursuantto 28 U.S.C. § 636(c) and the

standingorderof the district courtgoverningsocialsecuritycases,the actionwasreferred

to the undersignedfor decisionand entry of judgment. For the reasonsthat follow, the

Commissioner’sdecisionto denybenefitswill be affirmed.
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Standard of Review; Substantial Evidence

This court’sstandardofreviewis (1)whethersubstantialevidenceofrecordsupports

the AU’s determination, and (2) whether the decision comports with relevant legal

standards.Villav. Sullivan, 895 F.2d 1019, 1021 (SthCir. 1990). “Substantialevidenceis

more than a scintilla and less than a preponderance.It is suchrelevantevidenceas a

reasonablemind mightacceptasadequateto supporta conclusion.” Musev. Sullivan, 925

F.2d 785,789 (5th Cir. 1991). A finding of no substantialevidenceis justified only if there

are no credible evidentiary choices or medical findings which support the AU’s

determination.Johnsonv. Bowen,864 F.2d 340, 343-44(5th Cir. 1988).

Listing 11.07D

Plaintiff arguesthat the AU erredwhen he did not find that Plaintiff shouldbe

deemeddisabledpursuantto Listing 11 .07D. The listingsfoundin theregulationsdescribe

levelsof impairmentrelatedto eachof themajorbody systems.The Commissionerhasset

the medical criteriadefining the listed impairmentsat a higher level of severitythan the

statutorystandard.The listingsdefineimpairmentsthatwould preventan adult, regardless

of his age,education,or work experience,from performingany gainful activity, not just

“substantialgainful activity.” Sullivan v. Zebley, 110 S.Ct. 885, 891 (1990); 20 C.F.R. §

404.1525and § 416.925.

Listings criteria are “demandingandstringent.”Falcov. Shalala,27 F.3d 160, 162

(5thCir.1994).A merediagnosisof a conditionwill not suffice. The claimant“must have
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a medically determinableimpairment(s)that satisfiesall of the criteria in the listing.” §

404.1525(d);§ 4 16.925(d).Theburdenofproofrestswith aclaimantto provideandidentify

medical signs and laboratory findings that support all criteria for a Step 3 listing

determination.Sullivan,110 S.Ct. at 891(”For a claimant to show that his impairment

matchesa listing, it mustmeetall of thespecifiedmedicalcriteria”).

If an impairmentdoesnot meeta listing, it mayalsoentitle theclaimantto afinding

that he is disabledif his impairmentor combinationof impairmentsis medicallyequivalent

in severityto the listing. § 404.1526 and § 416.926. If the claimantarguesfor medical

equivalency,thestandardis similarlydemanding.Andtheclaimantmaynotestablishlistings

level severity through subjectivetestimony. Sullivan, 110 S.Ct. at 89 1-92. Rather, the

claimantmustpoint to medicalfindings that supporteachof thecriteriafor theequivalent

impairmentdetermination.Seldersv. Sullivan, 914 F.2d 614, 619 (5th Cir.1990).

Listing 11.07providesfor disability whenthe claimanthas“CerebralPalsy.With:

D. Disorganizationof motorfunction asdescribedin 11.04B.” Thereferencedlisting

reads as follows: “Significant and persistentdisorganizationof motor function in two

extremities,resultingin sustaineddisturbanceofgrossanddexterousmovements,orgait and

station(see11 .OOC).” Thereferenced11 .OOC provides:“Persistentdisorganizationofmotor

functionin theform ofparesisor paralysis,tremoror otherinvoluntarymovements,ataxia

andsensorydisturbances(anyor all of whichmaybedue to cerebralcerebellar,brainstem,

spinalcord,orperipheralnervedysfunction)which occursingly or in variouscombinations,
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frequentlyprovidesthesoleorpartialbasisfor decisionin casesofneurologicalimpairment.

Theassessmentofimpairmentdependson thedegreeofinterferencewith locomotionand/or

interferencewith theuseof fingers,hand,andarms.”

Plaintiff doesnot contesttheAU’s assessmentof thefacts. TheAU observedthat

Plaintiff, despitehis healthproblems,wasa full-time studentattendinghis secondsemester

ofcollege.Hewasmajoringin dataanalysisandhadahealthygradepoint average.Plaintiff

droveto andfrom schoolandenjoyedgoing to the mall with friends anda goodsociallife.

Plaintiff saidthat hewasnot underanymedicalrestrictions,but his mothercontendedthat

he wasunderrestrictionsdue to limitations in balancing,walking, and using his hands.

Plaintiff reportedno difficulty carrying his books,sitting in classor maintaininggood

attendance.

TheAU did notentirelydiscountPlaintiff’s healthproblems.Rather,he foundthat

theywere so severeasto precludeall work excepta limited rangeof sedentarywork. The

limits imposedby theAU includedthe ability to stand/walkfor up to two hoursin aneight-

hourworkdayand“limited ability” to push/pullwith his upperandlower extremities,or to

reachwith his arms,or to performhandling(grossmanipulation)activities.

Plaintiff urgesthat if his impairmentsso limit his ability to stand/walkandto usehis

upperextremitiesin sucha fashion,thentheAU’s findingsareequivalentto afinding that

the listing wassatisfied.Theability to standorwalk for two hoursperday,a limitation that

is imposedon many applicantswho do not have cerebralpalsy, is not the automatic
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equivalentofasustaineddisturbanceof gait andstation. Similarly, limited abilitieswith the

upperextremitiesthatimpacttheability to performa full rangeof sedentarywork is not the

necessaryequalof persistentdisorganizationof motor functionin a form suchasparalysis

or involuntarymovementsthat arerequiredto triggerthe listing. Plaintiff hasnot satisfied

his burdenwith respectto this step threeissue.

Vocational Expert

TheAU askedaVE to assumea personwith Plaintiff’s RFC and othervocational

factors. The AU then askedwhethersucha personwould be capableof performingthe

demandsofjobs that exist in significantnumbers. TheVE testifiedthat thepersonwould

be ableto performtherequirementsof atelephonequotationclerk,a chargeaccountclerk,

anda surveillancesystemmonitor. Sheaddedthat severalthousandsuchjobs areavailable

in this stateandregion. TheVE statedthatthe evidenceprovideddid not conflictwith the

Dictionary of OccupationalTitles (“DOT”). Tr. 90. The VE’s reportwas forwardedto

counselfor Plaintiff (not currentcounsel),andtheopportunitywaspermittedfor counselto

submitwritten questionsor requesta supplementalhearing. There is no indication that

counselobjectedto theVE’s testimonyor requestedanopportunityfor crossexamination.

The AU relied on the VE’s testimonyand included a finding that the testimonywas

consistentwith information in theDOT. Tr. 17.

Plaintiff now argueson appealthat two of thethreejobs identified by theVE are

describedin the DOT asrequiringtheemployeeto beableto reachandhandleona frequent
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basis, an activity that is at odds with Plaintiff’s inability to perform handling (gross

manipulation)activities. A similar conflictwasraisedin Careyv.Apfel, 230 F.3d 131, 146

(5th Cir. 2000). The Court wasnot convincedtherewas a true conflict but, moreover,it

notedthat counselfor theclaimantwasgivenanopportunityto objector cross-examinethe

VE but did not do so. The Court heldthat, to the extenttherewas anyimplied or indirect

conflict, theclaimantwouldnot bepermittedto raisethe issuein ajudicial appealwhenthe

conflict had not been deemed sufficient to merit adversarial developmentin the

administrativehearing. Seealso Whitev. Astrue,240 Fed.Appx. 632 (5th Cir. 2007).

Judicialrelief is not warrantedin thesecircumstances.Thereis anarguableconflict,

but it is one that could and should have been developed and resolved during the

administrativeproceedings.At this point, thepotentialconflict is notenoughto deprivethe

AU’s decisionof substantialevidencein theform of theVE’s testimony,especiallywhen

one of the jobs identified is not arguablyin conflict with the DOT. A judgmentwill be

enteredaffirming theCommissioner’sdecision.

THUS DONE AND SIGNED at Shreveport,Louisiana,this 4th day of February,

2008.

MARK L HORNSBY
UN[IED STATES MAG~STRAT JUDGE
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