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UNITED STATESDISTRICT COURT

FORTHE WESTERNDISTRICT OF LOUISIANA

SHREVEPORTDIVISION

JOHNFRUGE

versus

B. J. SERVICESCOMPANY, U.S.A
AND MIKE WARE

CIVIL ACTION NO. 07-1025
JUDGETOM STAGG

MEMORANDUM ORDER

Before the court are threecontestedmotions in limine. First, JohnFruge

(“Fruge”) contends that evidence of collateral sources of compensationis

inadmissibleunderthe “Collateral SourceRule” and/orRule 401 of the Federal

Rulesof Evidence. SeeRecordDocument48. Second,B. J. ServicesCompany,

U.S.A. (“B. J. Services”) and Mike Ware (“Ware”)1 contendthat evidenceof

subsequentremedial measuresis inadmissibleunder Rule 407. $~Record

Document49. Third, B. J. ServicesandWarecontendthat the experttestimony

of Dr. Gary Nelsonshouldbe excludedas eitherunreliable,unhelpfulto the trier

‘On May 7, 2009,Mike Warewasdismissedfrom this lawsuit. ~ Record
Document61.
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of fact, or basedon erroneousinterpretationsof law. $~ççRecordDocument56.

ANALYSIS

A. TheCollateralSourceRule.

Frugecontendsthat evidenceof collateral sourcesof compensation(social

securityretirement,medicare,andworkers’ compensationbenefits)is inadmissible

underthe collateralsourcerule and/orRule 401 of the FederalRulesof Evidence.

SeeRecordDocument48. In Louisiana, the collateral sourcerule statesthat a

tortfeasormay not benefit, and an injured plaintiffs tort recoverymay not be

reduced,becauseofmoniesreceivedby theplaintiff from sourcesindependentofthe

tortfeasor’sprocurationor contribution. SeeBozemanv. Stateof Louisiana,879

So.2d692, 697 (La. 2004). The rule bars the introduction of evidencethat a

plaintiff hasreceivedbenefitsor paymentsfrom an independentsource. $_cçjç~

In theirmemorandumin opposition,the defendantsconcedethat evidenceof

collateral sourcesof compensationis generally inadmissiblewith regardto the

computationof damages. s_cc RecordDocument53. However,theycontendthat

Fruge’seligibility for socialsecurityandmedicarebenefitsmay be relevantto the

issueof whetherFrugeintendsto returnto theworlcforce. $_cg~

At trial, thejury shoulddeterminewhetheror not to awarddamagesandthe

amountofsuchdamagesindependentlyof anyevidenceof Fruge’scollateralsources
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of compensation.Suchtestimonymight inappropriatelyprejudicethejury, resulting

in a determinationthat the “plaintiff hadalreadyreceivedsufficientcompensation

for his injury” basedon collateral sources. Dumasv. Harry, 638 So.2d283, 286

(La. App. 5thCir. 1994). AsevidencethatFrugeis sixty-five yearsold andeligible

for social security and medicarebenefitsmay be relevantto the jury for limited

purposes,the court will not impose a blanket limitation on such testimony.

However, suchtestimony shall not be usedto show that Frugealready receives

certainformsof compensationfor his injuries. As stated,Fruge’smotionin limine

regardingcollateralsourcesof compensationis GRANTED.

B. SubsequentRemedialMeasures.

B. J. Servicescontendsthat Rule 407 of the FederalRules of Evidence

prohibitsthe introductionof anyevidenceof subsequentremedialmeasurestoprove,

interalia,negligence,culpableconduct,or a defect. s_cc RecordDocument49. The

rule recognizesa social policy of encouragingpeople to take, or at least not

discouragingthem from taking, steps in furtheranceof addedsafety. s_cc Fed.

R.Evid. 407 advisorycommittee’snote.

In its memorandumin opposition, Fruge acknowledgesthe well-founded

evidentiaryrule aboveand indicatesthat he will not introducesuchevidenceto

provenegligenceor fault. 5_ccRecordDocument51. If counselfor Frugebelieves
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a developmentat trial warrants inclusion of such evidence,he should request

permissionto approachthe benchfor a sidebarconference. Accordingly, B. J.

Service’smotionin limine regardingsubsequentremedialmeasuresis GRANTED.

C. Dr. GaryNelson.

B. J. Servicescontendsthat the report and testimonyof Dr. Gary Nelson,

shouldbe excludedunderDaubertv. Merrell Dow Pharmaceuticals.Inc., 509 U.S.

579, 113 S. Ct. 2786(1993)becauseDr. Nelson’sopinionsareunreliable,will not

assistthe trier of fact, and are basedon erroneousinterpretationsof law. s_cc

RecordDocument56. On the other hand,Fruge contendsthat “Dr. Nelson’s

opinionscomportwith the requirementsofDaubert;hisopinionswill certainlyassist

the trier of fact in proving thedefectivenatureandhazardousconditionofthe steps;

and his opinions are not basedon erroneousinterpretationsof law.” Record

Document58 at 3.

B. J. Servicescontendsthat becauseDr. Nelsondid notvisit the sceneof the

accident,did nottakeanymeasurements,anddidnotperformanytests,his opinions

areunreliableandshouldbe excluded. s_ccRecordDocument56 at 6. In forming

his original opinion, Dr. Nelsonrelied on “photographicevidence”of the scene.

Later,he receivedmeasurementsofthestepsmadeby thedefendants’expertwitness

that affirmed his previous conclusions. Accordingly, Dr. Nelson’s testimony
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regardingthe slopeof the stepsand its effecton their safety is basedon reliable

technicaldataand is thereforeadmissible.

However,Dr. Nelson’sfailure toperforma “coefficient of friction” analysis

castsdoubtuponhis conclusionthat the stepsweretooslippery. BeforeDr. Nelson

will be permittedto testify that the coefficientof friction of the stepsat issuewas

“below .5 or .6 with a highdegreeof certainty,”he mustshowthat his conclusions

are basedon reliableandscientific methodology. Commonsensesuggeststhat as

a slopebecomessteeper,it alsobecomesmore slippery.

As alludedto above,an interpretationof the measurementsandanglesof the

stepswill assistthejury in determiningwhetheror not the stepswereunreasonably

dangerous. Dr. Nelson’sconclusionthat the stepswere unreasonablydangerous

becausethe angle of slope was greaterthan 1.19 degreesis admissible. The

defendantsmay attackthis conclusionon cross-examination. Mere speculationas

to the friction coefficientof thestepswill not addto thejury’s analysisof the issue.

Thejury doesnot needan expertto testify that a steeperslope is more slippery.

Thus,Dr. Nelson’stestimony,ascurrentlypostured,is inadmissibleon this point.

After reviewof Melerinev. AvondaleShipyards~Inc.,659F.2d706 (5thCir.

1981) andManchackv. Willamette Industries.Inc., 621 So.2d649 (La.App. 2nd

Cir. 1993),thecourtagreeswith Frugethatviolationofthe OccupationalSafetyand
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HealthAct of 1970(“OSFIA”) canbe introducedto establisha standardof carethat

the trier of factmay acceptor rejectasit seesfit. As stated,B. J. Service’smotion

in limine to exclude the expert report and testimony of Dr. Gary Nelson is

GRANTED in partandDENIED in part.

CONCLUSION

Basedonthe foregoinganalysis,Fruge’smotionin limineregardingcollateral

sourcesof compensation(RecordDocument48) is GRANTED; suchevidencemay

only be introducedfor the limitedpurposediscussedabove. B. J. Service’smotion

in limine regarding subsequentremedial measures(Record Document 49) is

GRANTED; suchevidenceis inadmissible. B. J. Service’smotion in limine to

excludethe expertreportandtestimonyof Dr. Nelson(Record Document56) is

GRANTED in part andDENTED in part. Dr. Nelsonmay testify regardingthe

angleand slopeof the steps;he may not speculateas to how slippery they were

basedon his opinionof theft coefficientof friction.

“4
THUS DONE AND SIGNED at Shreveport,Louisiana,this ( a day of

May, 2009.
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