
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

SHREVEPORT DIVISION

CHARLES R. AUSTIN * CIVIL ACTION NO. 07-1462

VERSUS *

MICHAEL J. ASTRUE, * MAGISTRATE JUDGE HAYES
COMMISSIONER, SOCIAL
SECURITY ADMINISTRATION

MEMORANDUM RULING

Beforethecourt is plaintiff’s petitionfor reviewof theCommissioner’sdenialofsocial

securitydisabilitybenefits.Pursuantto 28 U.S.C. § 636(c)(1)andwith theconsentof all parties,

thedistrictcourt referredtheabove-captionedmatterto theundersignedmagistratejudgefor the

administrationof proceedingsandentryofjudgment. Forthereasonsassignedbelow, the

decisionoftheCommissioneris REVERSEDandthematterREMANDED for further

proceedings.

Background & Procedural History

CharlesR. Austinprotectivelyfiled theinstant applicationsfor Title XVI Supplemental

SecurityIncomepaymentsandTitle II Disability InsuranceBenefitson March 17,2005. (Tr. 82-

84, 390-392). HeallegeddisabilitysinceSeptember13,2000, dueto a seizuredisorder. (Tr. 82,

126).! Theapplicationsweredeniedattheagencylevel of theadministrativeprocess.(Tr. 57,

1 TherecordcontainsevidencethatAustin filed disability applicationson atleasttwo

prior occasions— September5,2000,andNovember19, 2001. (Tr. 76-78,386-388). The
claimsweredeniedatthe initial stagesoftheadministrativeprocess,with no evidencethat they
werefurtherappealed.(Tr. 41,48, 59-65,389). Therecordsuggeststhat thelatterdenial
occurredon February19, 2002,which wouldseemto preclusivelyresolveplaintiff’s alleged
disabilitythroughthatdate. See,20 C.F.R. § 404.921. TheCommissionermayaddressthis issue
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66-69,393). Thereafter,AustinrequestedaJuly25, 2006,hearingbeforean AU (Tr. 436-459).

However,in aNovember3, 2006,writtendecision,theAU determinedthatAustinwasnot

disabledundertheAct, finding at StepFiveof thesequentialevaluationprocessthat he wasable

to makeanadjustmentto work thatexists in significantnumbersin thenationaleconomy. (Tr.

17-31). Austin appealedtheadversedecisionto theAppealsCouncil. However,on July 5, 2007,

theAppealsCouncil deniedAustin’s requestfor review;thus theAU’s decisionbecamethefinal

decisionoftheCommissioner.(Tr. 7-9).

On August31,2007,Austin soughtreviewbeforethis court. He contends,inter alia,

thattheAU’s residualfunctionalcapacityassessmentis not supportedby substantialevidence.

Standard of Review

This court’sstandardof reviewis (1)whethersubstantialevidenceof recordsupportsthe

AU’s determination,and(2) whetherthedecisioncomportswith relevantlegal standards.Villa

v. Sullivan,895 F.2d1019, 1021 (5t~~Cir. 1990). WheretheCommissioner’sdecisionis

supportedby substantialevidence,thefindings thereinare conclusiveandmustbe affirmed.

Richardsonv. Perales,402 U.S. 389, 390 (1971). TheCommissioner’sdecisionis notsupported

by substantialevidencewhenthedecisionis reachedby applyingtheimproperlegal standards.

Singletaryv. Bowen,798F.2d818 (5th Cir. 1986). Substantialevidenceis suchrelevant

evidenceasareasonablemindmight acceptasadequateto supportaconclusion.Richardsonv.

Perales,402 U.S. at 401. While substantialevidencelies somewherebetweenascintilla anda

preponderance,substantialevidenceclearlyrequires“such relevantevidenceasareasonable

mindmight acceptasadequateto supporta conclusion.” Musev. Sullivan,925 F.2d 785,789

(5thCir. 1991). Conversely,a findingof no substantialevidenceis properwhenno credible

uponremand.See,discussion,infra.
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medicalfindings orevidencesupporttheAUJ’s determination.Johnsonv. Bowen,864 F.2d340,

343-44(5th Cir. 1988). Thereviewingcourtmaynot reweightheevidence,try the issuesde

novo, or substituteits judgmentfor that of theSecretary.Greenspanv. Shalala,38 F.3d232,

(5thCir. 1994).

Determination ofDisability

Pursuantto theSocialSecurityAct (the“Act”), individualswho contributeto the

programthroughouttheirlives areentitled to paymentof insurancebenefitsif theysufferfrom a

physicalormentaldisability. See42 U.S.C. § 423(a)(1)(D). TheAct definesadisability asthe

“inability to engagein anysubstantialgainful activity by reasonof anymedicallydeterminable

physicalormentalimpairmentwhich canbe expectedto resultin deathorwhich haslastedor

canbeexpectedto last for acontinuousperiodofnot lessthan 12 months.. . .“ 42 U.S.C. §

423(d)(1)(A). Basedon aclaimant’sage,education,andwork experience,theAct utilizesa

broaddefinitionof substantialgainful employmentthatis not restrictedby a claimant’sprevious

form ofwork or theavailabilityofotheracceptableformsofwork. See42 U.S.C. §

423(d)(2)(A). Furthermore,adisabilitymaybebasedon thecombinedeffect ofmultiple

impairmentswhich, if consideredindividually, wouldnotbeoftherequisiteseverityunderthe

Act. See20 C.F.R. § 404.1520(a)(4)(ii).

TheCommissionerof theSocialSecurityAdministrationhasestablisheda five-step

sequentialevaluationprocessthat theagencyusesto determinewhetheraclaimantis disabled

undertheAct. See20 C.F.R.§~404.1520,416.920.Thestepsareasfollows,

(1) An individualwho is performingsubstantialgainful activity will not be
founddisabledregardlessofmedicalfindings.

(2) An individualwho doesnothavea“severeimpairment”oftherequisite
durationwill not be foundto bedisabled.
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(3) An individualwhoseimpairment(s)meetsor equalsa listed impairmentin
[20 C.F.R.Pt. 404, subpt. P, app. 1] will beconsidereddisabledwithout
theconsiderationofvocationalfactors.

(4) If anindividual’sresidualfunctionalcapacityis suchthathe or shecan
still performpastrelevantwork, thenafinding of “not disabled”will be
made.

(5) If anindividual is unableto performpastrelevantwork, thenotherfactors
including age,education,pastwork experience,andresidualfunctional
capacitymustbeconsideredto determinewhetherthe individualcanmake
an adjustmentto otherwork in theeconomy.

See,Boydv. Apfel, 239 F.3d698, 704 -705 (5thCir. 2001); 20 C.F.R. § 404.1520.

Theclaimantbearstheburdenofprovingadisabilityunderthefirst four stepsoftheanalysis;

underthefifth step,however,theCommissionermustshowthattheclaimantis capableof

performingwork in thenationaleconomyandis thereforenot disabled.Bowenv. Yuckert,482

U.S. 137, 146n. 5 (1987). Whena finding of”disabled”or “not disabled”maybemadeatany

step,theprocessis terminated. Villa v. Sullivan,895 F.2d1019, 1022(5th Cir. 1990). If at any

point duringthefive-stepreviewtheclaimantis foundto bedisabledornot disabled,thatfinding

is conclusiveandterminatestheanalysis.Lovelacev. Bowen,813 F.2d55, 58 (5th Cir. 1987).

Analysis

TheAUJ foundat StepTwo of thesequentialevaluationprocessthat Austin suffersfrom

severeimpairmentsofburst fractureatU 1 with chronicbackpain; historyofskull fractureat age

sevenwith steelplateimplantandpost-traumaticseizuredisorder;andbilateralcarpal tunnel

syndrome.(Tr. 23).2 However,he concludedthatthe impairmentswerenot severeenoughto

meetormedicallyequalanyof the impairmentslisted in Appendix 1, SubpartP, RegulationsNo.

2 Thecourtobservesthat for purposesof Austin’s Title II claim, he remainedinsured

onlythroughDecember31,2005. (See,Tr. 20). Thus, to prevail on his Title II claim,hemust
establishdisability on orbeforethat date.
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4, at StepThreeof theprocess.(Tr. 23-24).

TheAUJ nextdeterminedthatAustin retainedtheresidualfunctionalcapacityto perform

light work, reducedbytheinability to climb ladders,ropes,andscaffolds,work atunprotected

heightsorarounddangerousmovingmachinery. (Tr. 24).~Austin is further limited by the

ability to climb stairs/ramps,balance,kneel,crouch,squat,crawl, or stooponly occasionally;and

frequentlyfeelwith bilateralhands. Id.

Plaintiff contendsthat theAUJ’s residualfunctionalcapacityis notsupportedby

substantialevidencebecausetheAUJ improperlycreditedthefindings of anon-examining

medicalexpertover thefindings ofan examining,consultativephysician. Plaintiff’s argumentis

well-taken.

On July 18,2006,Austinpresentedto JohnSandifer,M.D., an orthopedicsurgeon,for a

physicalexamination. (Tr. 368-370).Uponexamination,Austin demonstratedanormalgait and

afull rangeofmotion in bothshouldersandelbows. Id. He hadanormalneurologicalexamof

theupperextremities,but hadpositivePhalen’s testsbilaterally. Id. Grip strengthwaseight on

theright andsix on theleft. Id. Straightlegraiseon theright producedbackpainandright hip

~ Uight work entails:
lifting no morethan20 poundsat atime with frequentlifting or

carryingofobjectsweighingup to 10 pounds.Eventhoughthe
weight lifted maybevery little, ajobis in this categorywhenit
requiresagooddealofwalking orstanding,orwhenit involves
sitting mostofthetime with somepushingandpulling ofarmor
leg controls. To beconsideredcapableofperformingafull orwide
rangeoflight work, you musthavethe ability to do substantially
all of theseactivities. If someonecando light work, we determine
thathe or shecanalsodo sedentarywork, unlessthereare
additionallimiting factorssuchas lossof fine dexterityor inability
to sit for long periodsof time.

20 C.F.R. § 404.1567(b).
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andthighpain. Id. Straightlegraisewasnegativeon theleft. Id. Austindemonstratedno

motorweaknessin either lower extremity. Id. A lumbarx-rayshowedahealedburstfractureof

U 1, but theremainderof the lumbarspineappearedto be normal. Id.

Sandiferdiagnosedhistoryof burst fracture,U1, with chroniclow backpainandradicular

symptomsaffectingtheright lowerextremity;possibleinternalderangementwith possibletorn

cartilageof the left knee;bilateralcarpaltunnelsyndrome,rightworst thanleft; andseizure

disorder. Id. SandiferopinedthatAustin couldnotperformrepetitivepushingandpulling. Id.

Hewouldhavedifficulty operatingakeyboard. Id. He cannotrepetitivelybendandlift, andis

restrictedto lifting no morethantento fifteenpoundsoccasionally. Id. Sitting is limited to no

morethan4S minutesto onehourat atime andno morethanfour hoursin an eight hourday. Id.

Hecannotrepetitivelystoop,crawl, or climb. Id. Becauseof his seizuredisorder,heshouldnot

drivemotorizedvehiclesorwork aroundmachineryormovingparts. Id.4

Obviously, the limitations recognizedby Dr. Sandiferareinconsistentwith theAUJ’s

residualfunctionalcapacityassessment.Accordingly,theAUJ attemptedto discountSandifer’s

findingsdue to allegedinternalinconsistencies.TheAUJ alsosubmittedwritten interrogatories

to a non-examiningmedicalexpert,JohnMurray,M.D., an internist,who reviewedthemedical

record,including Dr. Sandifer’sreport. (Tr. 37S-38S).Murray took issuewith someof

‘ Sandiferalsocompletedamedicalsourcestatement.(Tr. 371-374). Heindicatedthat
Austin canfrequentlyandoccasionallylift tenpounds.Id. Hecanstandand/orwalk atleasttwo
hoursin an eighthourworkday. Id. Hecansit lessthanaboutsix hoursin an eight hourday,
with theneedto periodicallyalternatesitting andstanding. Id. Pushingandpulling arelimited
in theupperandlowerextremities. Id. Hecanneverclimb, crouch,crawl, or stoop. Id. He can
occasionallybalanceandkneel. Id. Manipulativefunctionsarelimited. Id. Hemustalsolimit
exposureto temperatureextremes,dust,vibration,humidity, hazardousmachinery,andfumes,
odors,etc. Id.
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Sandifer’s findings,andcompletedamedicalsourcestatementwhichprovedconsiderablymore

benignthanSandifer’s assessmentandwhich formedthebasisfortheAUJ’s residualfunctional

capacityassessment.Id. Indeed,theAUJ statedthathe affordedsignificantweight to Murray’s

opinion. (Tr. 29).

TheFifth Circuit hasheld,however,that“an AUJ mayproperlyrely on anon-examining

physician’sassessmentwhen... thosefindings arebaseduponacarefulevaluationofthemedical

evidenceanddo notcontradictthoseoftheexaminingphysician.” Carrier v. Sullivan,944F.2d

243, 246 (St~~Cir.1991)(quoting, Villa v. Sullivan,89SF.2d 1019,1024(St~~Cir. 1990))(emphasis

added).Also, anon-examiningphysician’sopiniondoesnotprovidegoodcausefor anAUJ to

discountthefindings of an examiningphysician. See,Lambv. Bowen,847 F.2d698, 703 (11th

Cir. 1988)(addressingAUJ’s relianceuponnon-examiningphysician’sopinionto discount

findingsoftreatingphysician).5Here,Dr. Murray’s findings clearlycontradictthefindings ofthe

examiningphysician,Dr. Sandifer,andthuscannotprovidesubstantialsupportfor theAUJ’s

determination.OnceDr. Murray’s opinionis removedfrom theequation,therecordotherwise

remainsdevoidof substantialevidenceto supporttheAUJ’s residualfunctionalcapacity

assessment.

Becausethefoundationfor theCommissioner’sStepFive determinationwaspremised

uponaresidualfunctionalcapacitywhich is notsupportedby substantialevidence,the court

~ TheFifth Circuit citedLamb for thepropositionthatthereportsof non-examining
physiciansdo notprovidesubstantialevidencewhenthenon-examiningphysician’smedical
conclusions“contradictor areunsupportedby findings madeby anexaminingphysician.” Villa,
supra(citing, Lamb, supra;andStricklandv. Harris, 61SF.2d1103, 1109-10(St~~Cir. 1980)).

TheAUJ’s decisionto favorMurray’s findings in lieu of Sandifer’sopinionalso
transgresses,without explanation,themaxim thattheopinionsofspecialistsaregenerally
accordedgreaterweight thanthoseof non-specialists.Moorev. Sullivan,919 F.2d 901,90S (5t~~

Cir. 1990).
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furtherfinds thattheCommissioner’sultimateconclusionthatplaintiff is not disabledis alsonot

supportedby substantialevidence.6For theforegoingreasons,

TheCommissioner’sdecisionis REVERSED, andthematterREMANDED for further

proceedingsin accordancewith this opinion.7

THUS DONE AND SIGNED,in Monroe,Uouisiana,on the9t~~day of March,2009.

RENL HAYES
U. S. MAGISTRATE JUDGE

6 Plaintiff raisedadditionalissueschallengingtheAUJ’s credibility determinationandhis

allegedfailure to explicitly find thathe couldmaintainwork. Theseissuesmaybe addressed
uponremand.

~ Plaintiff urgesthecourtto reversewith instructionsto awardbenefits. Thecourtshave
powerto enter,uponthepleadingsandtranscriptoftherecord,ajudgmentaffirming, modifying,
or reversingthedecisionof theCommissionerof SocialSecurity,with orwithoutremandingthe
causefor arehearing.”42 U.S.C. §40S(g). Whenreversalis warranted,thematteris remanded
with instructionsto makean awardonly if therecordenablesthecourt to conclusivelydetermine
thattheclaimantis entitled to benefits. See,Fergusonv. Heckler,7S0F.2dS03,505 (sthCir.
198S); seealso,Rini v. Harris, 61S F.2d62S,627 (SthCir.1980)(reversingandremandingwith
directionto enterjudgmentwheretheevidencewasnot substantialandtherecordclearlyshowed
theclaimant’sright to benefits).Theinstantrecordis not so disposed. Issuesremainregarding
thepreclusiveeffect ofplaintiff’s prior applications,aswell asuncertaintyregardinghis
impairmentsandtheirlimiting effectsasofDecember31,2005, — thedatethat he waslast
insuredfor Title II benefits. In addition,furtherdevelopmentof therecordmayultimately
supportaresidualfunctionalcapacityassessmentlessrestrictivethanthat set forth by Dr.
Sandifer.
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