
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

SHREVEPORT DIVISION

JESSIE GRANVILLE, JR. * CIVIL ACTION NO. 07-1505

VERSUS *

MICHAEL J. ASTRUE, * MAGISTRATE JUDGE HAYES
COMMISSIONER, SOCIAL
SECURITY ADMINISTRATION

MEMORANDUM RULING

Beforethecourtis plaintiff’s Motion for Approvalof anAttorneyFeePursuantto 42

U.S.C. § 406(b) [doc. # 21].! TheCommissionerhasfiled aresponsetaking no positionon the

reasonablenessof thefee request. [doc. # 23].2 Thematteris now beforethecourt.3

Section406(b)providesthat

[w]henevera courtrendersajudgmentfavorableto a claimantunderthis
subchapterwho wasrepresentedbeforethecourtby an attorney,thecourtmay
determineandallow aspartof its judgmentareasonablefeefor such

1 Pursuantto 28 U.S.C. § 636(c)(1)andwith theconsentofall parties,thedistrict court

referredtheabove-captionedmatterto theundersignedmagistratejudgefor theadministrationof
proceedingsand entryofjudgment.

2 AlthoughtheCommissionerhasno direct financial interestin the§ 406(b)award,he acts

as a trusteeon behalfoftheclaimant. Gisbrechtv. Barnhart, 535 U.S. 789, 798, n 6, 122 S.Ct.
1817(2002).

~ Theinstantmotionis arguablyuntimely. See,Piercev. Barnhart,440 F.3d657,663-
664 (5th Cir. 2006);Fed.R.Civ.P.54(d)(2). However,in anothersimilarlyposturedcase,
plaintiff’s counselexplainedwhy he waitedto file his motion for § 406(b)fees. See,Masonv.
Astrue,Civil ActionNumber05-2134, doc.# 24 (W.D. La. 6/19/07). As in Mason,thecourt
finds thatcounselhassatisfiedthe“excusableneglect”exceptionset forth in FederalRuleof
Civil Procedure6(b)(2). See,TexasSoilRecycling,Inc. v. IntercargoIns. Co., 2003WL
21756344(5t~~Cir. 2003)(unpubl.)(citing Fed.R.Civ.P.6(b)(2)).
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representation,not in excessof 25 percentof thetotal ofthepast-duebenefitsto
which theclaimantis entitledbyreasonof suchjudgment,andtheCommissioner
ofSocialSecuritymay,notwithstandingtheprovisionsof section405(I)of this
title, but subjectto subsection(d) ofthis section,certifytheamountofsuchfee for
paymentto suchattorneyout of, andnot in additionto, the amountofsuchpast-
duebenefits.In caseof anysuchjudgment,no otherfeemaybepayableor certified
forpaymentfor suchrepresentationexceptasprovidedin this paragraph.

42 U.S.C.~406(b).

In their § 406(b)analysis,thedistrict courtsarerequiredto reviewcontingentfeeagreementsto

assurethattheyarereasonableunderthecircumstances.Gisbrecht,supra. Forfeeswithin the25

percentboundary,theburdenremainswith theclaimantto showthat “thefeesoughtis reasonable

for theservicesrendered.”Id.

Theinstantplaintiff obtainedafavorablejudgmentthatreversedandremandedthematter

for furtherproceedings.(September24, 2008,Judgment[doc. # 16]). Uponremand,the

Commissionerawardedplaintiffpastbenefitstotaling$41,359.40. (SSANotice ofAward; Exh.

to JohnRatcliffAffidavit). From this sum,theCommissionerwithheld25 percent($10,339.85)

to satisfyanypaymentowedto theclaimant’sattorneyunderthetermsofavalid feeagreement

betweenGranvilleandhis attorney. Id. TheCommissionerthenapprovedafeeawardof $6,000

forwork performedbeforetheagency,andretainedtheremaining$4,339.85ofthewithheld funds

in theeventthatcounselobtainedafeeawardfor workperformedatthedistrictcourt level. Id.

Plaintiff’s counselnow seeksto recovertheremainingbalanceof $4,339.85asareasonablefee

forrepresentationbeforethis court, underthetermsofhis contingencyagreementwith plaintiff.

Thecourt’s analysisbeginswith thefeeagreement.Gisbrecht,supra. In supportofthe

instantmotion, counselsubmittedaSeptember7, 2007,Social SecurityDisability Benefit

RetainerAgreement(AC-DCt) (“Contract”) thatwassignedby plaintiffandhis counsel. (Exh. to
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JohnRatcliff Affidavit). TheContractprovidesthat counselwill receive25 percentof thepast-

duebenefitsresultingfrom afavorableresolutionofplaintiff’s claims. Id.

UnderGisbrecht,thecourtmustalso determinewhetherthefeespecifiedin theagreement

is reasonable. Gisbrecht,supra. Feesmaybe reducedbaseduponthecharacterof the

representation,theresultsachieved,delayby theattorney,or if thebenefitsarelargein

comparisonto theamountoftime spenton thecase. Gisbrecht,supra.

Here, plaintiff’s counselobtainedafavorableoutcome,with no indicationof unduedelay

on his part. In his supportingaffidavit, plaintiff’s counselaverredthathe spent16.2 hours

representinghis clientbeforethecourt. (RatcliffAffidavit). However,uponreviewof theinvoice

attachedto plaintiff’s EAJA feepetition,it is manifestthatprior to theEAJA petition,counsel

expendedonly 11.6hoursprosecutingthis matterin federalcourt. (December1, 2008,Invoice,

Exh. to RatcliffAff. [doc. # 17-2]). The additionalhourslisted by counselon thecurrentJanuary

7, 2010, invoice,principallyreflect timeassociatedwith feecollectioneffortsbeforetheagency.4

In its assessmentof406(b)fees,however,thecourtmaynot considertime spentby counselin

administrativeproceedingsbeforetheCommissioner.Brown v. Sullivan,917 F.2d189, 191 (5t~~

Cir. 1990),abrogatedon othergroundsby Gisbrechtv. Barnhart, supra.

Thus, if plaintiff’s counselwereto receivehis requestedreimbursementasallowedunder

the Contractfor work performedbeforethis court($4,339.85)thenhe will havebeen

compensatedat an hourlyrateof $374.13($4,339.85/i1.6 hrs). Counselhasaverredthathe no

‘ Approximatelyonehourof counsel’stime is arguablyassociatedwith thepreparationand
filing of theEAJA feepetition.
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longerbills bythehour,but that he formerlycharged$ i80.00perhour.5 Counsel’srequestedfee

awardin this casewould resultin an hourlyrate2.08 timesgreaterthanhis ordinarybilling rate.

This multiplier is well within therangeof awardsupheldby thisandothercourts. See,Randolph

v. Astrue,Civil ActionNo. 05-i692(W. D. La. 6/27/2007)(feeawardreducedto five times

normalbilling rate);Ellick v. Barnhart, 445 F. Supp.2d i i66 (C.D. Cal. 2006)(andcasescited

therein);Jeterv. Astrue,Civil ActionNo. 06-008i (W. D. La.) (awardreducedto 2.5 times

counsel’sordinarybilling rate).

Upon dueconsiderationoftheforegoingcircumstances,thecourtfinds that counsel’s

requestedfeespursuantto theContractarenotunreasonable.Accordingly,by separateorder,the

courtwill grantplaintiff’s Motion for Approvalofan AttorneyFeePursuantto 42 U.S.C. § 406(b)

[doc. # 2i] andawardfeesin theamountof $4,339.85,subjectto counsel’sobligationto refundto

his clientpreviouslyawardedEAJA feesin theamountof $ i ,449.97. See,December29, 2008,

Order; Wellsv. Bowen, 855 F.2d37, 42 (2d Cir. i988) (andcasescited therein)(counselmust

returnthesmalleroftwo feeawards).

THUS DONEAND SIGNEDatMonroe,Louisiana,this 4th dayof February20i0.

RENL HAYES
U. S. MAGISTRATE JUDGE

~ See,EAJA application,RatcliffAffidavit [doc. # i7].

4


