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MAR 0 5 2009 UNITED STATES DISTRICT COURT

ROBERT H. SHEMWELL WESTERNDISTRICT OF LOUISIANA
WESTERN DISTRICT OF LOUISIANA

S HREVEPO R’T, LOUIS IANA SHREVEPORT DIVISION

THU THANH BUI CIVIL ACTION NO. 07-1712

VERSUS DISTRICT JUDGEWALTER

HORSESHOEENTERTAINMENT MAGISTRATE JUDGEHORNSBY

MEMORAJ~DUMRULING

BeforethisCourtis aMotion for SummaryJudgment[RecordDocument33] filed onbehalf

ofDefendant,HorseshoeEntertainment.Plaintiff opposesthis motion. [Rec. Doc.38]. For the

reasonsassignedherein,Defendant’smotionis GRANTED.

I. FACTUAL BACKGROUT~D

In early2005, HorseshoeEntertainment(“Horseshoe”)reopenedthe poker room at the

Horseshoecasinoin BossierCity, Louisiana.ApplicantswerehiredbyHorseshoeaspokerdealers

contingentuponattendingapokerdealerschoolandpassinganaudition. Individualswith limited

orno prior live pokerdealingexperiencewererequiredto attendeverysessionoftheschool,while

thosewith significantlive pokerdealingexperiencewereonly requiredto attendthelastfewdays

of the school. Every individual, regardlessof their prior dealingexperience,was requiredto

successfullypassanauditionbeforebeingallowedto work asapokerdealerat Horseshoe.[Jones

Affidavit, ¶IJ 4-5]. At all relevanttimes, DennisJones(“Jones”) workedasthe PokerRoom

ManageratHorseshoeandwasresponsibleforauditioningeveryapplicantforpokerdealerpositions

andmakingall employmentrelateddecisionswith respectto positionsin thepokerroom. [Jones

Affidavit, ¶~J1, 2, 6].
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Plaintiff Thu ThanhBui (“Plaintiff’), anAsianfemale,age55, washiredby Horseshoeas

a pokerdealer,effectiveMarch 14, 2005, contingentuponhersuccessfullyattendingthe dealer

schoolandpassinganaudition. [Depo.at 109].’ Plaintiff hadprior experienceworkingatcasinos

in theBossierCity area,butherexperiencewas limited to tablesgamessuchasthree-cardpoker,

CaribbeanStud,Let It Ride, Pai-Gow,War Game,andblackjack.[Depo.at 37-38]. Shehadno

experiencein dealinglive poker. [Depo. at37-38; JonesAffidavit, ¶ 7].

Plaintiff attendedthedealerschoolsponsoredby Horseshoe,whichfocusedon all aspects

of dealinglive poker, including how to pitch cards. [Depo. at 90-91]. Becauseof her limited

experiencein dealinglive poker, shewas requiredto attendeverysessionof the school. [Jones

Affidavit, ¶ 7]. Plaintiff completedthepokerdealerschool,butunfortunately,shedidnotpassher

audition. Accordingto Jones,her“dealingskills, especiallyherpitchingandspeed,werewoefully

inadequatefor purposesofallowing herto deallive poker” andsheneededadditionalpracticeto

improveherskills. [JonesAffidavit, ¶~J8-9]. However,JonesfoundthatPlaintiffdid appeartohave

goodcustomerserviceskills, soheofferedherapositionasachiprunner,atarateof$7.50perhour

plus tips, until shewasableto passanotheraudition. [Depo.at 104-05]. Threeweekslater,Jones

offeredherapositionasabrushperson,withapayrateof$8.50perhourplustips. [JonesAffidavit,

¶ 9].

In aneffort to helpPlaintiff improveher skills, Jonesallowedherdealin live gameswhen

the pokerroomwasrelatively slow. At her request,Jonesgaveher two additional auditionsto

becomea dealer,but shefailed to passthoseauditionsaswell. In fact,Jonesobservedthat “her

1A11 “Depo.” citationsrefer to Plaintiff Bui’s depositiontestimonythatwastakenon
December19, 2008. $~RecordDocument45, DepositionExcerpts.
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dealingskills declined,if anything,andwerestill far shortofwhatwasneededto allowherto be a

pokerdealeratHorseshoe.”[JonesAffidavit, ¶ 13]. DuringthefewtimesPlaintiffwasallowedto

dealin live games,Jonesreceivednumerouscomplaintsfrom customersaboutherdealingskills,

particularlyherslownessin dealing. [JonesAffidavit, ¶ 14]. JonesinformedPlaintiffthathecould

no longerallow herto dealin live gamesbecauseHorseshoe’spokerroomwasnot intendedto be

a“break-in room,”meaningthatHorseshoe’spokerroomwasreopenedwith the intent to be the

premierepokerroomin the Shreveport-Bossiermarketandwasnot intendedto provideon-the-job

trainingonaregularbasis. [JonesAffidavit, ¶ 8].

Throughoutheremployment,Plaintiffhaddifficulty gettingalongwithherco-workersand

oftenbecameemotionalwhenaskedto correctherbehaviororwhenotherjob performanceissues

wereraised. [Depo.at 136, 144-51;Exs. 12-13;JonesAffidavit, ¶ 15]. Herbehavioralproblems

arewell-documentednot only with respectto heremploymentatHorseshoe,butalso with respect

toheremploymentatotherareacasinos.[Depo.at 144-51]. Duringherfirst 90 daysatHorseshoe,

Plaintiffs supervisorsnotedin writing thatshewashavingproblemswith co-workersandthatshe

needed“to listento instructionsbetter”and“do asexplainedto her.” [Exs.7-9]. At herdeposition,

Plaintiff admittedthatsheresentedherco-workersand sawno reasonto befriendly towardthem.

[Depo.at 121-22].

On August 6, 2005, Plaintiff becameangry aftera dealergot up from the tablewithout

pushinghis chairunderthetable. Plaintiff startedyelling to hershift-supervisor,HowardLevine

(“Levine”), thatshe“will pick up afterplayersbutnot dealers,”andcontinuedyelling at himashe

walkedto thepodium.LevinegavePlaintiff awrittenwarningandinformedherthathe“wouldnot

toleratethis insubordination.” [Depo. 132-134;Ex. 11].
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On October23, 2005, Plaintiff receiveda documentedcoachingnotice for continuously

requestingto dealwhile workingonthepokerroomfloor. Despitebeingtoldonnumerousthatshe

mustpassanauditionbeforeshewouldbeallowedto deal,Plaintiff startedcryingto thepointthat

shehad to be senthome. Judith Yates, the shift supervisorat that time, noted: “This is an

unprofessionaldisplayofbehaviorthat ourguestsandherco-workersshouldnotbe subjectedto.

ThisbehavioralsopreventsThufrombeingableto do herjob.”[Ex. 12]. Plaintiffwaswarnedthat

thesubjectofdealingshouldnotbebroughtup againwhileworkingonthepokerroomfloor andthat

furtherdisciplinaryactionwouldbetaken,includingtermination,if thebehaviorcontinued.[Ex. 12].

Plaintiffs annualperformanceevaluation,givenonFebruary26,2006,againnotedshehad

“problemswith co-workersattimes.” [Ex. 10]. On March 19, 2006,Plaintiff againbecameupset

aboutnotbeingableto workasapokerdealer.HerdispleasurewasdirectedatLevine,DougTilton,

andAndreaCruickshank,all ofwhomsubmittedwrittenstatementsdescribingPlaintiffs disrespect

andverbalattacksagainstco-workers.Plaintiffreceivedafinal writtenwarningandwasplacedon

a 90-day developmentalplan, which specifiedthat the following areasrequiredimprovement:

conflictwith employees,discussingdealingoptionsonthecasinofloor, improvingherdealingskills

before askingfor anotheraudition, andmaintaininganupbeatandpositive attitude toward all

Horseshoemanagementandstaff. [Ex. 15].

On June27, 2006, Plaintiff was againwritten up for acting insubordinatelyto a shift

supervisor,King Gladney.Shewassuspendedpendinganinvestigationoftheincident.[Exs.17-19;

JonesAffidavit, ¶ 17]. OnJune28, 2006,afterJonesreceivedaPerformanceDocumentationnotice

andtwo IncidentReportsdescribingtheincident,andafterspeakingto someofthepersonsinvolved,

hemadethe decisionto terminatePlaintiff from employmentfor grossinsubordination,a clear
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violation ofHorseshoe’sConductStandardspolicy. [JonesAffidavit, ¶ 17; Ex. 30].

Plaintiff requestedand receivedan appealof her terminationto Horseshoe’sEmployee

ReviewBoard(“theBoard”). [Ex. 18]. UnderHorseshoe’sConductStandardpolicy, anyemployee

mayseeka review ofmanagingdecisionsresulting in termination. TheBoard consistsofthree

impartial members: (1) an employeerepresentativefrom the employee’sdepartment,(2) a

managementrepresentativehavingnojurisdictionovertheemployee’sdepartment,and(3)aHuman

Resourcesrepresentativewhohasnotbeeninvolvedin theemployee’sissue.[Ex. 31]. At theBoard

meeting,Plaintiffwasgivenanopportunityto providetestimonyandanydocumentsdemonstrating

thatherterminationwasimproper.[Depo.at 178-86]. Plaintiffnevercomplainedto theBoardthat

shewasbeingdiscriminatedagainston thebasisofherage,gender,raceornationalorigin,nordid

shecomplainthatherterminationwasin retaliationofanyprotectedactivity. At theconclusionof

themeeting,theBoardvotedunanimouslyto upholdPlaintiffs termination.

On September26, 2006, Plaintiff submitted a Charge Questionnaireto the Equal

EmploymentOpportunityCommission(“EEOC”). [Ex. 23]. On February12, 2007, shefiled a

ChargeofDiscriminationwith theEEOCallegingthat shehadbeendiscriminatedagainston the

basisofherrace,nationalorigin, sex,andagein violation of Title VII oftheCivil RightsAct of

1964 (“Title VII”), and in violation of the Age Discrimination in EmploymentAct of 1967

(“ADEA”). [Ex. 22]. Theactsformingthebasisfor herdiscriminationclaimsinclude:

1) Thefailure to initially hire Plaintiffasapokerdealer;

2) Thefailure to properlypay Plaintiff the correctwagesin March/April of
2005;2

2OntheMarch 24,2005andApril 7, 2005paychecks,Plaintiff waspaidatarateof$4.25
perhour,whichPlaintiff allegesis thehourlyratefor pokerdealers.However,Plaintiff wasnot
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3) Thefailureto promotePlaintiffto apokerdealerduringheremployment;

4) Levine’s purportedsexualremark(“Thu don’t bendover like that I am a
singleman,it makesmehorny”);

5) Severalallegedremarksby JonesandothersthatBui neededto stop“crying
andbawling,” which sheperceivedto be belittling towardwomen;

6) Denial of an opportunityto participatein a private dealerclassgiven by
Levine;

7) Hertermination.

[Exs.22-24,27; Depo.at218-264].

OnJuly 18,2007,theEEOCissuedPlaintiffarightto sueletterandPlaintiff filedherlawsuit

againstHorseshoeon October16, 2007. [Rec. Doc. 1]. Plaintiffs complaintincludedthesame

allegationsofdiscriminationthatwereincludedin herChargeofDiscriminationto theEEOC,and

alsoincludedan unlawfulretaliationclaimwith respectto hertermination.[Rec.Doe. 1].

DefendantHorseshoefiled a Motion for SummaryJudgmenton thegroundsthatmanyof

Plaintiffs claimsareuntimelybecausetheallegedactsofdiscriminationoccurredmorethan300

daysprior to thedatePlaintiff filed her EEOCChargeofDiscrimination,andthat ofthoseclaims

that weretimely filed, Plaintiff cannotestablisha primafacie caseof discrimination. Moreover,

Defendantassertsthat evenif Plaintiffwereableto establisha primafaciecase,Horseshoehad

legitimate, nondiscriminatoryand nonretaliatoryreasonsfor all actionstakenwith respectto

Plaintiff. Defendantrequeststhe Court grant its motion for summaryjudgment and dismiss

Plaintiffs lawsuitin its entirety,with prejudice.[Rec.Doe. 33].

H. SUMMARY JUDGMENTSTANDARD

allowedto workasapokerdealerandwasnot receiving“tokes.” Rather,Plaintiff wasworking
asachiprunnerandclaimssheshouldhavebeenpaidat arateof$7.50perhour. [Ex. 25].
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Summaryjudgment “should be renderedif the pleadings,the discoveryand disclosure

materialson file, andanyaffidavitsshowthatthereis no genuineissueasto any materialfactand

that themovantis entitledtojudgmentasamatterof law.” Fed. R. Civ. Pro.56(c). An issueis

“genuine” if “the evidenceis suchthatareasonablejury couldreturnaverdict for thenonmoving

party.” Andersonv. LibertyLobby,Inc.,477U.S.242,248,106S.Ct.2505,2510(1986).A genuine

issuecanberesolvedonly by atrieroffactbecauseit mayberesolvedin favorofeitherparty. Id.

at248-49,106 S.Ct.2510. A fact is “material” if it can“affect theoutcomeofthesuit underthe

governinglaw.” Id. Factsthatareirrelevantorunnecessaryfordeterminationofthesuitshouldnot

beconsidered.Id. Thesubstantivelaw will determinewhich factsare“material.” Id.

Thepartyseekingsummaryjudgmenthasthe initial responsibilityofinforming thecourtof

thebasisfor its motion. CelotexCorp. v. Catrett, 477U.S. 317,330, 106 S.Ct.2548,2556(1986).

Whenadefendantmovesforsummaryjudgmentontheplaintiffs claim,hemaysatisfythesummary

judgmentburdenby (1) showingthere is no evidenceto supportan essentialelementof the

plaintiffs claim, or(2) submittingsummaryjudgmentevidencethatnegatesoneoftheessential

elementsoftheplaintiffs claim. Id. 477U.S. at 322-24,106 S.Ct.at 2553;Lavesperev. Niagara

Mach. & Tool Works,Inc., 910 F.2d 167, 178 (
5

th Cir. 1990). If themotionis properlymade,the

plaintiff“must setforth factsshowingthatthereisagenuineissuefortrial.” Anderson,477U.S. at

250; 106 S.Ct.at2511. Thisburdenis notsatisfiedby “somemetaphysicaldoubtasto thematerial

facts,by conclusoiyallegations,by unsubstantiatedassertions,or by only ascintilla ofevidence.”

Boudreauxv. Sw~fiTransp.Co., Inc.,403 F.3d536,540 (5~”Cir. 2005). Instead,theplaintiff “must

go beyondthepleadingsanddesignatespecific factsin therecordshowingthatthereis agenuine

issuefor trial.” Wallacev. TexasTech.Univ., 80 F.3d1042,1047(5t~~Cir. 1996)(citationsomitted).
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Thestandardfor summaryjudgmentmirrorsthestandardfor adirectedverdict underFed.

R. Civ. Pro.50(a). As theSupremeCourt hasoft repeated:

“Nor arejudgesany longerrequiredto submita questionto ajury merelybecause
someevidencehasbeenintroducedby thepartyhavingtheburdenofproof,unless
theevidencebeofsuchacharacterthatit wouldwarrantthejury in findingaverdict
in favorofthatparty. Formerlyit washeldthatif therewaswhatis calledascintilla
ofevidencein supportofacasethejudgewasboundto leaveit tothejury, but recent
decisionsofhigh authorityhaveestablisheda morereasonablerule, that in every
case,beforetheevidenceis left to thejury, thereis apreliminaryquestionfor the
judge,notwhetherthereis literally noevidence,butwhetherthereis anyuponwhich
ajwy couldproperlyproceedto find averdictforthepartyproducingit, uponwhom
theonusofproofis imposed.”

Anderson,477U.S.at251, 106 S.Ct. at2511 (quotingImprovementCo. v. Munson,81 U.S. 442,

448, 20 L.Ed. 867 (1872). In essence,theinquiry forthecourt is “whethertheevidencepresentsa

sufficientdisagreementto requiresubmissionto ajury orwhetherit is soone-sidedthatoneparty

mustprevail asa matterof law.” Anderson,477 U.S.at 252, 106 S.Ct. at2512. All reasonable

doubtsaboutthefactsareto be resolvedin favor of theplaintiff. Cooper Tire & RubberCo. v.

Farese,423 F.3d446, 456 (sth Cir. 2005).

ifi. DISCUSSION

A. Plaintiff’s Official Chargeof Discrimination

The filing of an official Chargeof Discriminationwith the EEOC is a jurisdictional

prerequisitetomaintainingaTitle VII action. Dollis v. Rubin,77 F.3d777,781 (
5

thCir. 1995).The

scopeof theTitle VII actionmay“extend asfar as,but no further than, thescopeof the EEOC

investigationwhichcouldreasonablygrowout oftheadministrativecharge.” Finev. GAP Chem.

Corp., 995 F.2d576, 578 (5tI~Cir. 1993).

HorseshoecontendsPlaintiff is precludedfrom assertinga retaliationclaim becauseshe
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failed to exhausther administrativeremedies,as the retaliationclaim wasnot presentedto the

EEOC.3 Plaintiff did not checktheretaliationbox on her Chargeof Discrimination,nordid she

specificallymentiona retaliationclaim in her chargequestionnaireor othersubmissionsto the

EEOC. [Exs. 22-24]. However,Horseshoe’sargumentoverlooks the Fifth Circuit precedent

providingthat aTitle VII causeof action

maybebased,notonly uponthespecificcomplaintsmadeby theemployee’sinitial
EEOCcharge,butalsouponanykind ofdiscriminationlike orrelatedtothecharge’s
allegations,limited only by the scope of the EEOC investigationthat could
reasonablybeexpectedto growout ofthe initial chargesofdiscrimination.

Dollis, 77 F.3d at 781; GAF Chem. Corp., 995 F.2d at 578 (quoting Fellows v. Universal

Restaurants,Inc.,701F.2447,451 (5t1’Cir. 1983),cert.denied,464U.S.828, 104S.Ct.102(1983)).

“Thisruleprotectsunletteredlaypersonsmakingcomplaintswithoutlegaltrainingortheassistance

of counsel.” GAFChem.Corp.,995 F.2dat 578.

Plaintiffs official charge,chargequestionnaire,andlettertotheEEOCincludedallegations

ofharassmentanddiscriminationon thebasisofrace,nationalorigin,sex,andage. Inherletterto

theEEOC,Plaintiff statedthatonJuly31, 2005,whenshebentoverto rearrangecardsin acabinet

drawer,Levineremarked:“Thu don’tbendoverlike thatI amasingleman,itmakesmehorny.” [Ex.

24]. Plaintiff reportedtheremarkto JudithYates,who is an assistantdirector. Further,shestates

thatonMarch 17,2006,shewentto RobinHamblin,directoroftablegames,“to get [her] problems

solved,”andwasrequiredto inform all of her supervisorsaboutthis meeting.[Ex. 24]. In the

ChargeQuestionnaire,Plaintiff stated:

3HorseshoecitesCarpenterv. Wal-MartStores,Inc., 2008WL 2117146,*11~12(W.D.
La), in whichthedistrictcourtgrantedsummaryjudgmentfor failure to exhaustadministrative
remediesconcerningretaliationclaimswhereplaintiffdid not checkthebox for retaliationor
specificallyallegeretaliationin thetextofthecharge.
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Right afterI wentto seeMrs. RobinHamblinon March 17, 2006aboutgettingmy
problemssolved, on March 19, 2006, I got threefinal writtenwarnings,which
Howardandhisgirlfriend andDougTilton madeup amaliciouslie. That’swhen
theystartto havethere[sic] papertrail sotheycanprepareto getmefired.

[Ex.23,1J14].

Plaintiff’s depositiontestimonymakesclearthather retaliationclaim arisesout of these

incidents:

Q: Soyou’reclaimingthatJudithstartedretaliatingagainstyou in Septemberof
‘05 justbecauseyouweredoingthingswrong?

A: Becauseof I makethe remarkto Howard, I mean,I makethe reportof
Howard’sremark.

Q: Whatotheractsofretaliationareyou claiming?

A: Thewriting, all thesewrite ups,all this write up afterthe
19

th, you know,
whenI went to seeRobinHamblin. Theycan’tget rid ofmeby gettingon
my nerves,by, youknow,givingme ahardtime,sotheystartwritingmeup.
Okay,andafterwriting meup, thentheyplanningchangingtherule in the
pokerroom,which is I do seatingall along. Theycan’tfind anythingelse
thattheyknowhowI amworking fastthatI’m goingto violatesomerule.

Q: Okay. Let measkyou this. Whatspecific factsor informationdo youhave
thatall thesewarningsandall thesedisciplinarythingsthattheytalkedabout
with you, whatspecificfactsor informationdo you havethat supportyour
claim that thosewere in retaliationfor you complainingaboutHoward’s
remark?

A: Prior to that, prior to thattime I workedup to theMarch 19”, I don’t have
that manycomplaints. I don’t havethat manywrite ups,other thanthe
makingthemistakethatonetime...Okay,whatI’m sayingthatI don’t, okay,
if you look at my recordfrom thetime I workeduntil March 19”, you see
howmany,andfrom theMarch 1

9
th anddown,seehowmany.

Q: So whenareyou sayingthat theretaliationstarted? Is it from March
19

th

forward,or is it everything?

A: Okay. It startedright aftertheAugust,right afterAugust‘05.
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[Depo.at249-251].

AlthoughPlaintiffdidnotexpresslystateaclaimforretaliationinherofficial EEOCcharge,

herretaliationclaim arisesout ofthe samefactualallegationsincludedin thecharge,and“could

reasonablybeexpectedto growoutofthe initial chargesofdiscrimination.” SeeDollis, 77 F.3dat

781;seealso, GAFChem.Corp.,995F.2dat578. Moreover,Plaintiffis aVietnamesewomanwho

hasdifficulty with theEnglishlanguageandis proceedingon herclaimspro se. Dismissingher

claimsforfailureto “checkthebox” wouldcauseunjustprejudiceanddefeatthepurposeoftherule

enunciatedabove.Accordingly,theCourtfindsthatthesubstanceofPlaintiffsretaliationclaimcan

beascertainedfrom the factualallegationscontainedin herofficial ChargeofDiscriminationand

shouldnotbedismissedfor failure to exhaustadministrativeremedies.

B. TimelinessofPlaintiff’s ClaimsBasedonFailure tobeInitially HiredasaPoker
Dealer,Failure to PayCorrectWages,andLevine’sPurportedSexualRemark

Title VII andtheADEA mandatethatapersonwishingto pursueaclaim for employment

discriminationshall file a chargewith the EEOC within 180 days “after the allegedunlawful

employmentpractice.” 42 U.S.C. § 2000e-5(e)(1);29 C.F.R.§ 1626.7. In a deferralstatelike

Louisiana,thistimeperiodisextendedto300daysfromthecomplained-of-conduct.Janmejav. Bd.

ofSupervisorsofLSU,96Fed.Appx.212,214(5” Cir. 2004).If theemployeefails to timelysubmit

anEEOCcharge,theemployeeis precludedfromchallengingtheallegeddiscriminatoryconductin

court. 42U.S.C.§ 2000e-5(f)(1);Ledbetterv. GoodyearTire & RubberCo., Inc.,550U.S.618, 127

S.Ct. 2162,2166-67(2007),rev’d on othergrounds,PL 111-2,2009 § 181. The SupremeCourt

recentlyheldthata “charge” is timely filed if it includesnot only the informationrequiredby the

regulations(i.e., an allegationandthe nameof the chargedparty) but can also “be reasonably
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construedasa requestfor theagencyto takeremedialactionto protectthe employee’srightsor

otherwisesettleadisputebetweentheemployerandtheemployee.”Fed.Ex. Corp. v. Holowecki,

128 S.Ct. 1147, 1157-58(2008).

Thefirst evidenceofany writtencommunicationby Plaintiff with theEEOCsufficientto

constitutea “charge” underTitle VII or the ADEA is Plaintiffs ChargeQuestionnaire,dated

September26,2006.[Ex.23]. Horseshoecontendsthatall actsoccurringbeforeNovember30,2005

(i.e.,300daysfrom September26, 2006)areuntimelyandnotproperlybeforetheCourt. Theinitial

hiring decisionwasmadeno laterthanMarch 18, 2005,theonlytwo paychecksPlaintiff contends

wereactsofpaydiscriminationaredatedMarch24, 2005andApril 7, 2005, andLevine’salleged

sexualremarkwasmadeonJuly 31, 2005. All oftheseactsoccurredlong beforethe300”’ day

precedingPlaintiffs ChargeQuestionnaire.

Plaintiff arguesthat her first contactwith the EEOC wasnot September26, 2006, but

sometimebeforeJune28,2006,orbeforehertermination.Sheclaimsshefirst contactedtheEEOC

inNewOrleans,Louisianawhileshewasstill employedatHorseshoe,butwastoldthathercharging

informationhad beensentto Houston. She speculatedthatthis was due to HurricaneKatrina.

[Plaintiff’s Ex. A, ¶ 26]. Nevertheless,thereis no documentationin therecordindicatingthat

Plaintiff madeanycontactwith theEEOCprior to September26, 2006. Evenassumingarguendo

thatPlaintiff did contacttheEEOCprior to hertermination,thereis no evidencethatthesubmitted

documentationwassufficientto constitutea“charge”underTitleVII ortheADEA. Holowecki,128

S.Ct.at 1157-58.Plaintiffstatesonly thatshe“contacted”theEEOC.[Plaintiffs Ex.A, ¶ 26]. She

doesnotpresentany informationthatwould leadthis Court to believethis “contact”wasmadein
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writing4 or that it wasan enforcementrequestratherthana mererequestfor information. See

Holowecki,128S.Ct.at1157. Consequently,theCourtfinds thatanyallegedcontactwith theEEOC

priorto September26,2006is notsufficientto constitutea“charge”underTitleVII andtheADEA.5

Plaintiffs claimsconcerningthe initial hiring decision,thepurported“cheatedpaychecks”dated

March24, 2005andApril 7, 2005,andLevine’sallegedsexualremarkarethereforeuntimely6and

Plaintiffis precludedfromproceedingwith theseclaims.

C. AgeDiscrimination

Plaintiff allegesshewasdiscriminatedagainston the basisof heragein violation ofthe

ADEA.7 [Rec.Doc.1; Ex.22]. Thefollowing acts,whichoccurredwithin theapplicablelimitations

4Title VII requiresa chargebe “in writing underoathoraffirmation.” 42 U.S.C. § 2000e-
5(b). Likewise,theADEA requiresa chargeto “be in writing;” chargesreceivedin personorby
telephoneshallbe reducedto writing. 29 C.F.R. § 1626.6. Here,thereis no written
documentationwhatsoever,by Plaintiff or theEEOC,priorto September26, 2006.

5Contraryto Plaintiffs contention,the”equitabletolling” doctrinedoesnot applyto this
case.“A Title VII plaintiff raisingclaimsofdiscretediscriminatoryorretaliatoryactsmustfile
hischargewithin theappropriatetime period—i80 or 300days—setforth in 42 U.S.C. § 2000e-
5(e)(1).” Nat. R.R.PassengerCorp. v. Morgan,536 U.S. 101, 122, 122 S.Ct.2061,2077(2002).
Plaintiffs claimsarepremisedon identifiablediscreteacts—initialhiringdecision,purported
“cheatedpaychecks”datedMarch24, 2005andApril 7, 2005,andLevine’sallegedsexual
remark—andPlaintiff doesnot presentsufficientjustification for equitabletolling ofthe
limitationsperiod.

6EventhoughPlaintiffuntimely filed a“charge”with respectto Levine’sallegedsexual
remark,the“continuingviolation” doctrineallowssuchstatementsto beconsideredin analyzing
aclaim for hostilework environment. Morgan,536U.S. at 122 (“A chargeallegingahostile
work environmentclaim, however,will not be timebarredsolong asall actswhichconstitutethe
claim arepartofthesameunlawfulemploymentpracticeandat leastoneactfalls within thetime
period.”). Thus,whenanalyzingPlaintiffs sexdiscrimination,seePartIII, D, infra, theCourt
will takeinto considerationLevine’sallegedsexualremark.

7Plaintiffofficial EEOCChargeofDiscriminationstatesthat shewasdiscriminated
againston thebasisofagein violation ofTitle VII. SeeEx. 22. However,Title VII only makes
it unlawful for an employerto discriminateagainstany individualwith respectto his
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period,form thebasisfor heragediscriminationclaims:8

1) Thefailureto promotePlaintiff to apokerdealerduringher employment;

2) Theallegeddenialofan opportunityto participatein aprivatedealerclass
givenby Levine;and

3) Hertermination.9

[Rec.Doe.1; Exs. 22-23].Duringherdeposition,Plaintiffwasaskedto articulatethe“specificfacts

or information” which supportedherclaim that the aboveactsweretakenbecauseof her age.

Plaintiffstatedthat(1)anunidentified“olderlady”wasnothiredasapokerdealer,(2)sheneversaw

anyoneover50 hiredasadealer,(3) shesubjectivelybelievedthatJoneswantedyoungerdealers,

and(4) sheoverheardLevine remarkthat eventuallythepokerroomwouldhaveonly “young and

prettypeoplein here.”[Depo.at230-33,240-41,270-72].

UndertheADEA, it is “unlawful foranemployerto fail orrefuseto hireorto dischargeany

individualorotherwisediscriminateagainstanyindividualwith respecttohiscompensation,terms,

conditions,orprivilegesofemployment,becauseofsuchindividual’sage.” 28 U.S.C.§ 623(a)(i).

A plaintiff maydemonstratediscriminationin oneoftwo ways,either throughdirectevidenceor

compensation,terms,conditionsorprivilegesof employment,“becauseofsuchindividual’srace,
color, religion, sexornationalorigin.” 42 U.S.C. § 2000e-2(a)(1).Age is not acharacteristic
protectedbythe statute.Id.; Piperv. Veneman,183 Fed.Appx.407, 410 (

5
th Cir. 2006).

8Plaintiffalso claimsthatthefailure to initially hire herasapokerdealerwasanactof
discriminationbasedon her race,nationalorigin, sexandage. However,asdiscussedabove,this
actoccurredoutsidetheapplicablelimitations periodandmaynotbeassertedin thiscourt. See
PartIII, B, supra.

9Horseshoepointsto Plaintiffs depositiontestimonywhereinshestatedshewasno
longerclaimingthatherterminationwasdueto her age,sex,race,ornationalorigin. [Depo.at
245-56]. However,it is apparentthat Plaintiff haddifficulty understandingthequestionsand
statingthebasisfor herclaims. Therefore,in anabundanceofcaution,theCourtwill addressthe
meritsofPlaintiffs claimwith respectto hertermination.
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circumstantialevidence.Berquistv. WashingtonMut. Bank,500 F.3d344, 349 (5” Cir. 2007).A

plaintiffrelyingoncircumstantialevidence,asin thiscase,mustfirst establishaprimafaciecaseof

discriminationby apreponderanceofthe evidence.SeeMcDonnellDouglasCorp. v. Green,411

U.S.792, 93 S.Ct. 1817(1973).To establishaprimafaciecaseofagediscrimination,Plaintiffmust

showthat(1) shesufferedanadverseemploymentaction,(2)shewasqualifiedfortheposition,(3)

shewasamemberofaprotectedclass,and(4) shewaseither(i) replacedby someoneoutsidethe

protectedclass,(ii) replacedby someoneyounger,or(iii) otherwisesufferedtheadverseemployment

actionbecauseofherage. Berquist,500 F.3dat 349 (citing Rachidv. JackIn TheBox, Inc., 376

F.3d305,309 (
5

th Cir. 2004)). If theplaintiff is ableto setforth aprimafaciecase,theburdenshifts

to theemployerto articulatea legitimate,nondiscriminatoryreasonfor theadverseemployment

action. Willis v. CocaColaEnterprises,Inc.,445F.3d413,420(sth Cir. 2006). Oncetheemployer

articulatesa legitimate,nondiscriminatoryreason,theburdenshifts backto theplaintiff to raisea

genuineissueofmaterialfact thattheemployer’sreasonis merelypretextual.Id. (citingJohnson

v. Louisiana,351 F.3d616, 621 (5’~’Cir. 2003)).

With respectto Plaintiff’s allegeddenialofanopportunityto participatein aprivatedealer

class, this act does not constitutean “adverseemploymentaction.” Historically, “adverse

employmentactionsincludeonly ultimateemploymentdecisionssuchashiring, grantingleave,

discharging,promoting,orcompensating.”McCoyv. CityofShreveport,492 F.3d551,559 (
5

thCir.

2007)(quotingGreenv. Adm‘rs ofTulaneEduc.Fund, 284 F.3d642, 657 (5”’ Cir. 2002)). The

denialofanopportunitytoparticipatein theprivatedealerclasswasanactbyapersonactingoutside

the scopeofhis employment,astheprivatedealerclasswasneithersponsorednorauthorizedby

Horseshoe.Moreover,Levine’srefusalto allowPlaintiffto participatewasnotakinto an“ultimate
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employmentdecision,” such as hiring, discharging,promoting, demoting, granting leave, or

compensating.

With respectto thefailure to promotePlaintiff to pokerdealerandher termination,which

presumablyconstitute“adverseemploymentactions,”shecannotdemonstratethatshewasqualified

for thepositionofpokerdealer. As explainedabove,Plaintiff wasunableto successfullypassan

auditionduringher employmentandherpoker dealing skills were determinedto be “woefully

inadequate”for purposesofdealinglive pokerin Horseshoe’spokerroom. [JonesAffidavit, ¶ 8].

NorcanPlaintiff showthattheactionsweretakenbecauseof her age. Ofthe 42 peoplehiredas

pokerdealersby Horseshoein March2005,atleastfive wereolderthanPlaintiff’0 andsevenother

hireeswereovertheageof~ [JonesAffidavit, ¶ 10]. Manyapplicantswhowerenothiredwere

substantiallyyoungerthanPlaintiff, includingsomeapplicantswhowereundertheageof30. Id.

Basedonthesefacts,Plaintiff cannotestablishaprimafacie caseof agediscrimination.

Moreover,evenif Plaintiffwasableto establishaprimafaciecase,Horseshoehasarticulated

alegitimate,nondiscriminatoryreasonforits decisions.Priorto hertermination,Plaintiffreceived

numerouswrittenwarningsconcerningherattitudewith co-workersandshift-supervisors.The

decisiontoterminateheremploymentwasmadeonly afterPlaintiff actedinsubordinatelyto ashift-

supervisordespitehaving received a final written warning and being placed on a 90-day

developmentalplan. [Ex. 15].

Plaintiff’s inability to work asa poker dealerand “gross insubordination”arecertainly

‘°RaymondeAnderson,age60;CharlesCoddou,age61; CathyEdwards,age56; Glenda
Hunt, age59; andMae McCullars,age56.

“ThomasBagley,age51; Mary Bell, age50; MargaretBoyte, age51; RachelGinsberg,
age51;TerryHughes,age52; JohnSmith,age51; andJohnVargn,age54.

Page16



legitimate,nondiscriminatoryreasonsfor Horseshoe’sactions. BecausePlaintiff hasfailed to

presentanyevidence(otherthanhersubjectivebelief)’2thatJonesdidnothonestlybelievePlaintiffs

dealingskillswereinadequateorthatshewasinsubordinateinviolationofHorseshoe’spolicies,she

cannotsatisfyherburdenofdemonstratingpretext.Accordingly,theCourtfindsthereis no genuine

issueofmaterialfactcreatingatriable issueon Plaintiff’s agediscriminationclaim.

D. SexDiscrimination

Plaintiff assertsthe following actsform the basisof her sex discriminationclaim: (1)

Levine’sJuly 31, 2005remark(“Thu. don’t’ bendover like that I ama single man, it makesme

horny”),13 (2)Jonesallegedremarkthatsheneededto stop“bawlingandcrying,” whichshecontends

is belittling towardwomenin general,(3) Levine’scommentthatthepokerroomwould soon“be

nothingbutyoungandprettypeople,”and(4)Levine’sallegedofferto givePlaintiffprivatelessons,

which shecontendswas“apparentlyin exchangefor beinghis girlfriend. [Depo.at 257-60;Rec.

Doe.38]. Plaintiffacknowledgesthatherclaimisbestanalyzedasaclaimofsexdiscriminationdue

to hostilework environment.’4[Depo.at 141, 230-32,260-62;Rec.Doe.38].

To establishaprimafaciecaseofhostileworkenvironmentunderTitle VII, Plaintiff must

prove:(1)sheis amemberofaprotectedclass,(2) shewassubjectedto unwelcomeharassment,(3)

12Plaintiffs subjectivebeliefthat shewasdiscriminatedagainston thebasisofherageis
insufficient to createajury issuewhentheemployerarticulatesa legitimate,nondiscriminatory
reasonfor theemploymentaction. Armendarizv. PinkertonTobaccoCo., 58 F.3d 144, 152 (sth

Cir. 1995).

‘3Seen.6, supra.

‘4SeeHarris v. Forklift Sys.,Inc.,510 U.S. 17, 21, 114 S.Ct.367 (1993)(defining“hostile
workenvironment”as“a workplacepermeatedwith discriminatoryintimidation,ridicule,or
insultthat is sufficiently severeorpervasiveto altertheconditionsofthevictim’s employment
andcreatean abusiveworkingenvironment”).
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theharassmentcomplainedofwasbasedonsex,and(4) theharassmentaffectedaterm,condition,

orprivilegeofemployment.Aryainv. Wal-MartStoresTexasLP,534F.3d473,479(5~Cir. 2008);

Frankv. XeroxCorp.,347F.3d 130, 138 (
5

th Cir. 2003).Evenif theCourtweretofind Plaintiffcan

satisfythefirst threeelements,Horseshoearguesthatshefailed, asamatteroflaw, to establishthe

fourthelement.“To affecta term,condition,orprivilegeofemployment,theharassment‘mustbe

sufficiently severeorpervasiveto alter theconditionsof thevictim’s employmentandcreatean

abusiveworkingenvironment.”Aryain, 534F.3dat479(quotingMentorSay.Bank,FSBv. Vinson,

477 U.S. 57, 67, 106 S.Ct. 2399(1986))(internalbracketsomitted). Thework environmentmust

bedeemed“both objectivelyandsubjectivelyoffensive,onethat areasonablepersonwould find

hostile orabusive,andonethatthevictim in factdid perceiveto be so.” Id. (quotingFaragherv.

City ofBocaRaton,524 U.S. 775, 786, 118 S.Ct. 2275(1998)). In determiningwhethera work

environmentis “hostile” or “abusive” within the meaningof Title VII, courtsmustlook to the

totality ofthecircumstances,including “the frequencyofthediscriminatoryconduct;its severity;

whetherit is physicallythreateningor humiliating,or a mereoffensiveutterance;andwhetherit

unreasonablyinterfereswith anemployee’swork performance.”Harris v. Fork4fi Sys.,Inc., 510

U.S. 17,23, 114 S.Ct. 367 (1993).

Furthermore,hostileworkenvironmentclaimscannotbe basedon discreteacts. Nat. R.R.

Passenger Corp. v. Morgan, 536 U.S. 101, 115, 122 S.Ct. 2061, 2073 (2002); Faragher, 524 U.S.

at788 (“isolatedincidents(unlessextremelyserious)will notamountto discriminatorychangesin

the ‘termsandconditionsofemployment.”). Rather,ahostilework environmentclaim mustbe

basedon thecumulativeeffectof individual actswhichoccuroveraperiodof daysor evenyears.

Morgan,536U.S. at 115;MentorSay.Bank,477U.S. at67 (“mereutteranceofan. . . epithetwhich
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engendersoffensive feelings in an employeedoes not sufficiently affect the conditions of

employmentto implicateTitle VII.”).

Inthepresentcase,Plaintiffpointsto fourdiscreteremarksasthebasisforherhostilework

environment.Noneoftheremarkswereegregiousor physicallythreatening,nordid theremarks

substantiallyinterferewith Plaintiffs employment.The“youngandpretty”remarkwasnotdirected

towardPlaintiffor faciallybasedonsex.Further,PlaintiffadmitsshefoundLevine’sJuly31,2005

commentto becomplimentaryandthatshefoundthe“bawlingandcrying” only to be“belittling”;

shedoesnotclaimthatanyoftheseremarksaffectedaterm,condition,orprivilegeofemployment.

[Depo.at.259]. AndalthoughPlaintiffallegesinherresponse(forthefirst time) thatLevineoffered

herprivatetrainingin exchangeforsex,sheadmitsthatLevinedidnotexpresslysayanythingsexual

in nature;rather,shemerelyinterpretedhis invitation for privatelessonsto meanthat hewanted

somethingsexualin nature.[Rec.Doe.38, p.l’7].

Theallegedremarkswerenotobjectivelyorsubjectivelyoffense,hostile,orabusive.Also,

thereisnoevidencethatJones,Levine,oranyothersupervisor“madeunwelcomesexualadvances,

requestsforsexualfavors,orotherverbalorphysicalconductofphysicalnature”orthat“submission

tothisconductwasmadeanimplicit orexplicit termorconditionofemployment,orthatsubmission

to orrejectionofsuchconductwasusedasthebasisfor anemploymentdecisionaffectingher.” See

28 Fair Empl.Prac.Cas.(BNA) 1843,*2 (1982).Accordingly, theCourtfinds noneofthealleged

remarks,whetherviewedin isolation orcollectively,affecteda “term, condition,orprivilegeof

employment,”andarethusinsufficientto establishaprimafacie caseofsexdiscriminationdueto

hostilework environment.

E. Race/National Origin Discrimination
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Plaintiff allegesshewasdiscriminatedagainston thebasisofherraceandnationalorigin in

violation of Title VII. [Rec. Doe. 1; Ex. 22]. The following acts,which occurredwithin the

applicablelimitations period,form thebasisfor herracial/nationalorigin discriminationclaims:15

1) Thefailureto promotePlaintiffto apokerdealerduringher employment;

2) Hertermination.16

[Rec.Doe. 1; Exs.22-23].

UndertheMcDonnellDouglasevidentiaryframework,inorderto establishaprimafaciecase

of racial discrimination,Plaintiff must showthat she: (1) belongsto a racialminority, (2) was

qualified for a positionfor which Horseshoewas seekingapplicants,(3) suffered an adverse

employmentaction, and (4) was treateddifferently from otherssimilarly situated. McDonnell

Douglas, supra, 411 U.S.at802,93S.Ct.at 1824;Abaca v. Metro. TransitAuth., 404F.3d938,941

(Sth Cir. 2005).

AlthoughPlaintiff is amemberofaprotectedclass(basedonher race,Asian,andnational

origin,Vietnamese),thereis substantialevidencethatPlaintiff wasnotqualifiedforthepositionof

pokerdealer. SeePartIII, C, supra. In addition,thereis no evidencethattheactionsweretaken

becauseofherraceornationalorigin. In 2005,JoneshiredanotherAsian(JobChalik) for apoker

dealerpositionafterPlaintiff unsuccessfullyauditionedforthejob. [JonesAffidavit, ¶ ii].

Even if Plaintiff was able to establisha primafacie case,Horseshoehasarticulateda

legitimate,nondiscriminatoryreason(grossinsubordination)for its decisiontoterminatePlaintiff.

See PartIII, C,supra. Theonly evidencethatPlaintiffassertsshowsHorseshoe’sreasonwaspretext

‘5See n.8, supna.

16See n.9,supra.
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is (1) areferencein the 30-daySnapshot,datedApril 14, 2005,thattherewasa“slight language

barrier,” and(2) hersubjectivebeliefthattheseactionsweretakenbecauseshewasAsian.[Ex. 7;

Depo.at234-36,241-44].Butisolatedcommentsin theworkplacethatdo notrelateto theprotected

classofwhichtheplaintiff is amemberandarenotrelatedtotheemploymentdecisionat issueare

not sufficientevidenceof discrimination. SeeManning, supra, 332 F.3dat 882 (holdingthatan

employerwho usedtheword“nigger” in thepresenceof anAfricanAmericanemployeewasnot

sufficientevidenceofdiscrimination,asthecommentwasnotproximatein timetotheemployment

actionorrelatedin any wayto an employmentdecision).Nor is Plaintiff’s subjectivebeliefthat

discriminationoccurredonthebasisofherraceornationaloriginsufficientto createatriableissue

forthejury. See n.12,supra.

Accordingly, the Court finds Plaintiff is unableto establisha prima facie caseof racial

discriminationandthat, evenif aprimafacie caseexisted,Horseshoehasarticulateda legitimate,

nondiscriminatory,non-pretextualreasonfor theemploymentactions.

F. Retaliation

Plaintiff claimsshewasretaliatedagainstaftershereportedLevine’sJuly 31,2005remark

to HumanResourcesand after shespokewith Robin Hamblin on March 17, 2006 abouther

problems.See PartIII, A, supra. Thefollowing actsfor thebasisforherretaliationclaim:

1) The written warnings she received after purportedly complaining to
management;

2) Theallegedincreasedscrutinyandpoortreatmentby her supervisors;and

3) Hertermination.

[Depo. 245-52].

Page21



To establishaprimafacie caseofretaliation,Plaintiff mustshow: (1) sheparticipatedin a

protectedactivity; (2) shesufferedanadverseemploymentaction;and(3)acausalconnectionexists

betweenthe protectedactivity andthemateriallyadverseaction. Aryain,supra, 534 F.3dat 484

(citingMcCoyv. City ofShreveport,492 F.3d551, 557 (
5

th Cir. 2007)). If thePlaintiff is unableto

establishaprimafacie case,theretaliationclaimsmustbedismissedasamatterof law. DeHartv.

BakerHughesOilJIeld Operations,Inc., 214 Fed.Appx.437, 440 (5t~~Cir. 2007);Byers v. Dallas

MorningNews,Inc., 209 F.3d 419, 429 (5” Cir. 2000)(if aplaintiff is unableto establishaprima

facie caseofunlawfulretaliation,theCourtneednotproceedto thesecondandthirdprongsofthe

McDonnellDouglasframework).

Theanti-retaliationprovisionofTitle VII doesnotprotectanindividual fromall retaliation,

onlyretaliationthatproducesaninjury orharm.BurlingtonNorthern& SantaFeRy. Co. v. White,

548U.S. 53,67, 126 S.Ct.2405,2414(2006).InBurlingtonNorthern,theSupremeCourtheldthat

“a plaintiffmustshowthatareasonableemployeewouldhavefoundthechallengedactionmaterially

adverse,”which meansthattheactionmayhave“dissuadedareasonableworkerfrom makingor

supportinga chargeofdiscrimination.” Id., 548U.S. at 68, 126 S.Ct.at 2415(internalquotations

andcitationsomitted).Thematerialityrequirementreflectstheimportanceofseparating“significant

from trivial harms.” Id. “An employee’sdecisionto report discriminatorybehaviorcannot

immunizethatemployeefromthosepettyslightsorminorannoyancesthatoftentakenplaceatwork

andthatall employeesexperience.”Id. After all, Title VII doesnotsetforth“a generalcivility code

fortheAmericanworkplace.” Id. (quotingOncalev. SundownerOffshoreServ.,Inc.,523 U.S. 75,

80, 118 S.Ct. 998(1998)).

To proveshesufferedan adverseemploymentaction,Plaintiff assertsthather supervisors
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createdapapertrail ofwrittenwarningsto getrid of herandrepeatedlysubjectedherto negative

treatmentat work, thatrules werechangedregardingseatingin thepokerroom,andthat shewas

ultimately terminatedfrom employment. [Depo. at 246-56]. But other thantermination,these

actionsfall into thecategoryof“pettyslights,minorannoyances,andsimplelackofgoodmanners”

thatemployeesregularlyencounterin theworkplace.Aryain, 534 F.3dat485 (negativetreatment,

undesiredtransferto anotherdepartment,undesirablebreakschedule,and assignmentof more

arduousanddirty jobsarenotadverseemploymentactionsin theretaliationcontext);DeHart, 214

Fed.Appx.at 442 (awrittenwarningfor insubordinationwould not“havedissuadeda reasonable

worker from making or supportinga chargeof discrimination.”). Thus, the written warnings,

negativetreatment,and allegedrule changesare simply not actionableasadverseemployment

actionsin theretaliationcontext.

In orderfor Plaintiff to establisha causallink betweenher terminationandtheprotected

activity, shemust show that the decisionto terminateher employmentwasbasedin part on

knowledgeoftheprotectedactivity. Shenrodv. AmericanAirlines, Inc., 132F.3d 1112, 1122 (5th

Cir. 1998). Here, thereis no evidencethat Jonesmadethe decisionto terminatePlaintiff’s

employmentwithoutknowledgeofanycomplaintthatshewasbeingdiscriminatedagainst.[Jones

Affidavit, ¶ 21, Exs. 22-23]. JonesknewPlaintiff wasupsetaboutnot beingableto deal,but she

nevercomplainedto him or anyothersupervisorthat shebelievedshewasnotallowedto deal

becauseof herrace,nationalorigin, sex,or age.

Further,evenif Plaintiffwasableto establisha causalconnectionbetweentheprotected

activity and her termination,Horseshoehad a legitimate, nondiscriminatoryand nonretaliatory

reason(grossinsubordination)for terminatingPlaintiffs employment,andPlaintiff’s subjective
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belief is insufficient to raisea triable issueof factasto pretext. SeePartIII, C andn.12, supra.

Hence,Plaintiffs retaliationclaim is without merit andmustbedismissed.

lv. CONCLUSION

Plaintiff’s claimsconcerningthefailure to initially hire herasapokerdealer,thefailureto

paythecorrectwagesinMarch/April2005,andHowardLevine’sallegedsexualremarkareuntimely

becausetheallegedactsof discriminationoccurredmorethan300 daysprior to thedatePlaintiff

filed her EEOC ChargeofDiscrimination. Of theclaimsthat weretimely filed, Plaintiff cannot

establishaprimafaciecaseofdiscrimination.Evenif Plaintiff wereableto establishaprimafacie

case,Horseshoehadlegitimate,nondiscriminatoryandnonretaliatoryreasonsfor all actionstaken

with respectto Plaintiffs employment. Accordingly,theCourt finds thereis no genuineissueof

materialfactandHorseshoeis entitledtojudgmentasamatterof law.

THUSDONE AND SIGNED,in Shreveport,LouiS a, this _____ day ofMarch, 2009.

UNITED STATESDISTRICT JUDGE
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