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Before the court are court are two motions for summaryjudgment. ~

RecordDocuments31 and 44. In the first, John Tarver and Douglas Harris,

collectively referredto as “the defendants,”seekto enforcea March 29, 2007,

consentjudgmentandto prohibit theplaintiffs from accessingtheL & A Trail right-

of-way without a crossingagreement.$~RecordDocument31 at 21. In the

second, Billy Wayne Dryden, Fern Dryden, David Baumgardner,Geraldine

Baumgardner,JaniceHaynie,JohnCloud, Sylvia Parker,andCharlotteWoodall,

collectively referredto as “the plaintiffs,” seekto dismissL & A Trail Inc.’s (“L

& A Trail”) petition in intervention,to dismissJohnTarver’scounterclaim,and/or

toremandthiscaseto statedistrictcourt.’ SeeRecordDocument43. Basedon the

‘The plaintiffsmove for Rule60 relief from a previousorderby this courtwhich
deniedtheplaintiffs motionto remand. $.c.~RecordDocument23.
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following analysis,the easewill be REMANDED to the SecondJudicial District

Court, Bienville Parish,Louisiana.

1. BACKGROUND

This casestemsfrom adisputeconcerningaformer railroadright-of-way. L

& A Trail, Inc. (“L & A Trail”) acquiredrights to a portion of the right-of-way

formerly owned by the KansasCity SouthernRailway pursuantto 16 U.S.C. §

1247(d),commonlyreferredto as the “Rails-to-TrailsAct. “2 Theplaintiffs in the

instantsuit aresomeof the ownersof theunderlyingpropertyonwhich theoriginal

railroadright-of-waywasgranted. Duringprior litigation, severalof theplaintiffs

enteredinto a consentjudgment,signedby this courton March29, 2007,with L &

A Trail.3 In the consentjudgment,the defendantpropertyownerswere “enjoined

andrestrainedfrom engagingin any actionswhatsoeverthat may obstructor cause

damageto the L & A Trail, or that may otherwiseinterferewith or impedethe

lawful usageof the right-of-wayby L & A Trail, Inc.” RecordDocument1, Ex.

2 at 2.

2This portion of the right-of-way is calledthe L & A Trail.

3L & A Trail, Inc. was plaintiff in the suit which resultedin the consent
judgment. Billy WayneDryden, FernDryden,andJohn Cloud— all of whomare
plaintiffs in the instantsuit—as well asMarcoChavez,StephanieChavez,andWelch
Cloudweredefendantsin that case.
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On October 4, 2007, the plaintiffs filed a petition in the SecondJudicial

District Court of Louisiana, alleging that defendants, John Tarver and Douglas

Harris,4 dug a ditch across the dirt road on the property of two of the plaintiffs.5

The plaintiffs allege that this road, which was rendered inoperable by the ditch, was

the only access to the homes and/or properties of each of the plaintiffs. The

plaintiffs furtherclaim thatdespitea warninggivento thedefendantsnot to cut the

water and phone lines buried under the ground adjacentto the roadway, the

defendantscut the utility lines when digging the ditch, preventingthreeof the

plaintiffs from receivingtelephoneandwaterserviceto theirhomes. Theplaintiffs

seekdamagesandcoststo repairthe dirt roadandtheutility linesandaninjunction

againstthe defendantsprohibiting themfrom interferingwith theplaintiffs’ activities

on theirpropertyaslongassuchactivitiesdo not impedetheuseof the right-of-way

by L & A Trail. $ç~RecordDocument6, Ex. 1 at 3-4.

4JolinTarver(“Tarver”) is thepresidentanda shareholderof L & A Trail, Inc.
Fromtherecord, it is notclearto thecourtwhat role, if any,DouglasHarrishasin
thecorporation.

5According to Tarver, a man namedJimmy Williams (“Williams”) was
instructedto removea portion of the dirt roadin question,andWilliams complied
with said instructionon July 23, 2007.
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Thedefendantsfiled anoticeofremovalon November21, 2007,claimingthat

this courthas federalquestionjurisdictionover this matterbecauseit presentsa

substantialquestionof federallaw, specifically implicatingthe Rails-to-TrailsAct.

~ RecordDocument1 at 4. On January21, 2008, theplaintiffs filed a motionto

remand, claiming that this court lacks subject matter jurisdiction over their

intentional tort action. See Record Document 6. In their memorandumin

oppositionto remand,thedefendantsarguedthat theplaintiffs intentionallyfailedto

plead certain facts that would permit federal questionjurisdiction. Essentially

agreeingwith the defendants,this courtdeniedthe plaintiffs’ motionto remandin

an April 22, 2008,order. SeeRecordDocument23.

In their currentmotion for summaryjudgment,theplaintiffs requestthat this

courtreconsiderits previousorderdenyingremand,againcontendingthat thiscourt

lacks subjectmatterjurisdictionovertheir claims. ~ RecordDocument44 at 9.

As a lack of subjectmatterjurisdiction may be raisedat any time, this court is

obliged to entertainsucha request. $çç~In re 1994 Exxon Chem.Fire, 558 F.3d

378, 391 (5thCir. 2009).

II. LAW AND ANALYSIS

A. TheWell-PleadedComplaintRule.
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A defendantmay remove“any civil actionof which the district courtshave

original jurisdiction foundedon a claim or right arising underthe Constitution,

treatiesor laws of theUnited States.” 28 U.S.C. § 1441(b). To determinewhether

a caseis one “arising under” federallaw, courtsgenerallyapply the well-pleaded

complaint rule. S.tQ PCI Transp.. Inc. v. Fort Worth & W. R.R. Co., 418 F.3d

535, 543 (5th Cir. 2005). Underthis rule, “a federalcourthasoriginal or removal

jurisdictiononly if a federal questionappearson the face of the plaintiff’s well-

pleadedcomplaint;generally,thereis no federaljurisdictionif theplaintiff properly

pleadsonly a statelaw causeofaction.” Bernhardv.WhitneyNat’l Bank, 523F.3d

546, 551 (5th Cir. 2008). “[T]he fact that federallaw may provide a defenseto a

stateclaim is insufficientto establishfederalquestionjurisdiction.” j4~at 550.

A defendantseekingremoval bearsthe burdenof proving that a federal

questionexists. See Gutierrezv. Flores, 543 F.3d 248, 251 (5th Cir. 2008).

“Becauseremoval raisessignificant federalismconcerns,the removal statuteis

strictly construedandany doubtasto thepropriety of removalshouldbe resolved

in favorof remand.” Id.

As mentionedabove, the plaintiffs allege that the defendantsdug a ditch

througha dirt roadwhich providedaccessto partof theirpropertyand in doingso,
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inhibitedtheplaintiffs’ accessacrossthe right-of-wayandcut underlyingwaterand

phonelines. $ç~RecordDocument1 at 3. In additionto suingfor damages,the

plaintiffs arguethat they

are entitled to a Preliminary Injunction and finally a Permanent
Injunction against the Defendantsprohibiting them, their agents,
assigns,employees,from, in anyway, interferingwith therightsofthe
Plaintiffs, herein,including the right to enterandtraverseanyright of
way at any point on their own respectivepropertiesthe [r]ight to the
total freeuseandaccesstotheir ownproperties,buildingor construct-
ing anyroads,ditches,culvertsor anyotherconstructionson theirown
propertyaslongasthoseconstructionsdo notobstructor causedamage
to the L & A Trail, or interfereor impedewith the lawful useof the
right of way of the L & A Trail.

RecordDocument1, Ex. 1 at 3-4. Thus, it is clear thata federalquestiondoesnot

appearonthe faceof the petition. Nevertheless,this courtdeniedremandbecause

theabovelanguagematchesportionsofthe2007consentjudgmentandtheplaintiffs’

requestedrelief hinges on an interpretationof the “Rails-to-Trails Act” and its

interactionwith Louisianapropertylaw. $~RecordDocument22 at 6. This court

concluded:“Given that a substantialquestionof federallaw existsin this case,the

plaintiff’s motionto remandthereforeis DENIED.” f4~.

B. SubstantialQuestionOf FederalLaw

This court concludedremandwas improperbasedon the existenceof a

substantialquestionof federallaw. As the defendantsremovedthe caseon this
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groundandthe plaintiffs are seekingreliefunderRule60, a morethoroughanalysis

of whethera substantialquestionof federal law existsis necessary.$ç~Record

Document1 at 4.

Thedefendantsrely onNicodemusv. Union Pac.Corp.,440F.3d 1227(10th

Cir. 2006)for thepropositionthatthe instantcaseinvolvesa substantialquestionof

federallaw. In Nicodemus,the plaintiff landownerssuedUnion Pacific for selling

to varioustelecommunicationprovidersthe right to install andmaintainfiber-optic

cablesin theright-of-wayovertheir land. $&c~Nicodemus,440F.3dat 1233. After

determiningthat theplaintiffs’ claimswerefoundedon statelaw, thecourtanalyzed

whethera substantialquestionof federallaw existed. Relying on Grabel & Sons

Metal Prods..Inc. v. DameEng. & Mfg., 545 U.S. 308, 125 S. Ct. 2363 (2005),

thecourt determinedthat subjectmatterjurisdictionwasproperas “the contested

interpretationof the federalland-grantstatutesasbetweenthesepartiesinvolvesa

substantialfederalissue.” Nicodemus,440 F.3d at 1236. Although Nicodemus

certainlysupportsthe denialof remand,it is not bindingon this court.

Severalmonthsafter this courtdeniedremand,the Fifth circuit addresseda

nearlyidentical issuein New Orleans& Gulf CoastRy. Co. v. Barrois,533 F.3d

321 (5th Cir. 2008). There,the railroad suedseveralpropertyownersto enjoin
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themfrom installingorusingprivate,at-graderailroadcrossingswithouta crossing

agreement. Sometime later, one of the private landownerssuedthe railroad in

Louisianastatecourtto enjoin it from interfering with theprivaterailroadcrossing

locatedon his property. After the statecasewasremoved,it wasconsolidatedwith

the railroad’spreviouslyfiled declaratoryaction. Therailroadclaimedthat thecase

“aroseunder” the Constitutionandthe lawsof the UnitedStates,which effectively

preemptedLouisianastatelaw. The federaldistrict courtdismissedthe railroad’s

actionandremandedthe landowner’saction for lack of subjectmatterjurisdiction.

New Orleans& Gulf CoastRy. Co. v. MarinovichBarrois,No. 06-0062,2006

WL 2666303(E.D. La. Sept. 14, 2006).

In analyzingthe issueof subjectmatterjurisdiction, the Barroispanel first

determinedthat the railroad’s declaratoryactionarosemerelyas an anticipatory

federaldefenseto a statecauseof action. Thus, the panellooked to the character

ofthe threatenedactionto determinewhethertherewasfederalquestionjurisdiction.

$ç~Barrois, 533 F.3d at 329. It then statedthat if the landownershad brought

coerciveactionsto claim a right of passageover the railroadtracks, “such actions

would ariseexclusivelyunderstatelaw.” 14L
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Next, the panel analyzed whether the Interstate Commerce Commission

TerminationAct (“ICCTA”), the FederalRailroad Safety Act (“FRSA”), or the

Commerce Clause completely preemptedthe Louisiana statutory schemefor

enclosedestateowners. at 330. “Under the completepreemptiondoctrine,

whatotherwiseappearsasmerelya statelaw claim is convertedto a claim ‘arising

under’ federallaw for jurisdictionalpurposesbecause‘the federalstatutesoforcibly

and completelydisplace[s] statelaw that the plaintiffs causeof action is either

wholly federalor nothing at all.’” jj (citing Hoskinsv. Bekins Van Lines, 343

F.3d769, 773 (5thCir. 2003)). Thepanelthendistinguishedcompletepreemption

from ordinary preemption, noting “[clomplete preemption is a ‘jurisdictional

doctrine,’ while ordinary preemptionsimply declaresthe primacyof federallaw,

regardlessof the forum orthe claim.” Barrois,533 F.3dat 331. Thepanelstated:

Routine crossingdisputesare not typically preempted. Crossing
disputes,despitethe fact that they touch the tracks in some literal
sense,thusdo not fall into the categoryof “categoricallypreempted”
or “facially preempted”state actions. The [SurfaceTransportation
Board] hasexplainedthat “[t]hese crossingcasesaretypically resolved
in state courts. . . . [Rjoutine, non-conflicting uses,such as non-
exclusiveeasementsfor at-graderoadcrossings,wire crossings,sewer
crossings,etc., are not preemptedso long asthey would not impede
rail operationsor poseunduesafetyrisks.
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14. at 331-32. Thepanelconcludedthat therailroadfailed to establishjurisdiction

on the basisof “completepreemption.”

Finally, theBarroispanelanalyzedwhetherfederalquestionjurisdictionwas

establishedbecausethe railroad’sclaim implicatedsignificant federalissuesunder

Grable& Sons,supra. There,theSupremeCourtstatedthe issue:“doesa state-law

claim necessarilyraisea statedfederalissue,actuallydisputedandsubstantial,which

a federal forum may entertainwithout disturbing any congressionallyapproved

balanceof federalandstatejudicial responsibilities.” Grable& Sons,545 U.S. at

314, 125 S. Ct. at2368. TheBarroispanelthendeterminedthatthe railroadfailed

to meetits burdenof raisinga significantfederalissuesufficientto establishfederal

questionjurisdictionunderthis doctrine. $p~Barrois,533 F.3d at 338. Thus, it

seemsthe Barriosdecision,which this court is boundto follow, conflicts with the

TenthCircuit’s decisionin Nicodemus.

This court is also guided by L & A Trail. Inc. v. Haughton Timber

Contractors.Inc., No. 07-0439,2007 WL 4208965(W.D. La. Nov. 26, 2007)

(Dreft, J.). There,L & A Trail suedthe defendanttimber companyfor allegedly

cutting timber along L & A Trail’s right of way. HaughtonTimber removedthe
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case,arguing that the statelaw claim requiredan interpretationor applicationof

federallaw, specifically the“Rails-to-TrailsAct.” Ironically, L & A Trialsmoved

to remand,arguingthat their claim aroseundertheLouisianaTimberCodeandnot

underfederallaw. ~ L & A Trail, 2007 WL 4208965at *2.

In his analysis,JudgeDrell notedthat a complaint “createsfederalquestion

jurisdiction when it statesa causeof actioncreatedby statelaw and(1) a federal

right is an essentialelementof the claim, (2) interpretationof the federalright is

necessaryto resolvethe case,and (3) the questionof federallaw is substantial.”

Howervv. Allstate Ins. Co., 243 F.3d912, 917 (5th Cir. 2001). He further noted

thatthe fact thatL & A Trail’s title derivedpursuantto the “Rails-to-TrialsAct” had

minimalbearingon the issue,that thecasedid notpresenta substantialquestionof

federallaw, and that remandwasproper. L & A Trail, 2007 WL 4208965at *3~

Boundby Barroisandguidedby L & A Trail, this court concludesthat the

defendantsfailedto establishfederalquestionjurisdictionbasedon the “significant

federalissue” doctrine. As statedby the SupremeCourtovereighty yearsago:

Thecareof gradecrossingsis peculiarlywithin thepolicepowerofthe
states, and, if it is seriouslycontendedthat the cost of this grade
crossingis suchasto interferewith or impair economicalmanagement
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oftherailroad,this shouldbemadeclear. It wascertainlynot intended
by the TransportationAct to takefrom the statesor to thrustupon the
InterstateCommerceCommissioninvestigationinto parochialmatters
like this, unlessby reasonof their effecton economicalmanagement
andservice,their generalbearingis clear.

LehighValley R.R. Co.v. Bd. of Pub. Util. Comm’rs, 278U.S. 24, 35, 49S. Ct.

69, 72 (1928). Here,thefederalforum’s entertainmentof theplaintiffs’ intentional

tort claims would disturb the approved balanceof federal and state judicial

responsibilities.$ç~Grable& Sons,545 U.S. at 314, 125 S. Ct. at 2368.

ILL. CONCLUSION

Basedonthe foregoinganalysis,thiscasewill beREMANDEDto theSecond

Judicial District Court, Bienville Parish, Louisiana. All outstandingmotions

(RecordDocuments31 and44) areDENIED asmoot.

An order consistentwith the termsof this MemorandumRuling shall issue

herewith.

ThUS DONEAND SIGNED at Shreveport,Louisiana,this / day of

May, 2009. 12


