
UNITED STATES DISTRICT COURT
WESTERNDISTRICT OF LOUISIANA

SHREVEPORTDIVISION

GREGORYA. FRANKLIN CIVIL ACTION NO. 07-cv-2083

VERSUS REFERREDTO:

U.S.COMMISSIONERSOCIAL MAGISTRATE JUDGEHORNSBY
SECURITY ADMINISTRATION

MEMORANDUM RULING

Introduction

GregoryFranklin(“Plaintiff”) appliedfor disabilitybenefitsbasedonspinalandother

healthproblems. Plaintiff hasa high schooleducationandpastwork experienceasaletter

carrierfor the postalservice. At the time of his hearing,he wasworkingonly two hoursa

dayin an office-typejob. AU OslyDeramusdeniedtheclaim afterfinding that Plaintiff had

theresidualfunctionalcapacity(“RFC”) to performthe demandsof appointmentclerk, a

sedentary,semi-skilled job that is available in significant numbersin the national and

regionaleconomy.

The AppealsCouncil denieda requestfor review. Plaintiff filed this civil action

seekingjudicial reviewpursuantto 42 U.S.C. § 405(g). Both partiesfiled written consent

to havea magistratejudge decide the caseand,pursuantto 28 U.S.C. § 636(c) and the

standingorder of the district courtgoverningsocialsecuritycases,the actionwas referred

to the undersignedfor decisionand entry of judgment. For the reasonsthat follow, the

Commissioner’sdecisionto denybenefitswill beaffirmed.
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Issueson Appeal

The schedulingorder requires a plaintiff to list specific errors raised on appeal.

Plaintiff lists the following issues: (1) the AU erred in not considering as a severe

impairmentPlaintiff’s right carpaltunnelsyndrome,fatiguearisingfrom polycythemia,and

pain; and(2) the AU erredin his evaluationof anopinion from Dr. Hernandez.

Standard of Review; Substantial Evidence

This court’sstandardof reviewis (1) whethersubstantialevidenceof recordsupports

the AU’s determination, and (2) whether the decision comports with relevant legal

standards.Villa v. Sullivan, 895 F.2d 1019,1021 (5thCir. 1990). “Substantialevidenceis

more than a scintilla and less than a preponderance. It is such relevant evidenceas a

reasonablemind mightacceptas adequateto supportaconclusion.” Musev. Sullivan, 925

F.2d785, 789 (5th Cir. 1991). A finding of no substantialevidenceis justified only if there

are no credible evidentiary choices or medical findings which support the AU’s

determination.Johnsonv. Bowen,864F.2d 340, 343-44 (5th Cir. 1988).

Analysis

The recordsshow that Plaintiff was in a car accidentin 2003, after which he had

seriousbackpain. Conservativetreatmentwas first attempted,but Plaintiff waseventually

referredfor surgery. Dr. PierceNunleyperformedalumbar fusion at L4-5 andL5-S 1, and

rodswereinstalled. Plaintiff’s backandleg paindiminishedin themonthsafterthe surgery,

but it did not go away. By November2005, Dr. Nunley statedthat there was nothing
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operativethathecould do for further improvement,andhe referredPlaintiff to his primary

carephysicianor Dr. Austin Gleasonfor further spinecare. Dr. Nunley wrote thatPlaintiff

“is not able to return to his full previousduties,but I do think he is employable.” Tr. 136.

Dr. GleasongavePlaintiff anote to return to work, working two hoursaday atasedentary

level, alternatingbetweensitting andstanding. Tr. 135.

Dr. RobertHolladay, an orthopedic surgeon,conductedaconsultativeexamination

in November2005. Plaintiff complainedof backpainaswell as numbnessin his little and

ring finger of his right hand. Dr. Holladay found, afterthe examination,thatPlaintiff could

sit, stand,or walk for aboutfour hoursout of aworkday, but he needsto changepositions

frequently. Dr. HolladaysaidthatPlaintiff wasalsounableto do frequentrepetitivebending,

heavy lifting, climbing, crawling, stooping,or twisting type activities. With regardto the

handsandupperextremities,thehandsshowedafull rangeof motion,andgrip strengthwas

4/5 on the right and5/5 on the left. Motor strengthswere 5/5 in all musclegroupsin both

upperextremities,andsensoryfunction wasintact in both upperextremities. Dr. Holladay

wrote that Plaintiff “has objective findings in his right hand consistentwith ulnar nerve

neuritis.” But he concludedthatPlaintiff was nonetheless“capableof useof his handsfor

grasp,fine manipulation,pushingandpulling, andoccasionallyreachingoverhead.He also

opined that Plaintiff could frequently lift 10 pounds and occasionally lift 20 pounds.

Tr. 95-98.
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Dr. David Adamsconductedelectrodiagnostictestingin January2006.He listedhis

findingsasrightcarpaltunnel syndrome,moderate.Tr. 132-34.

WhenPlaintiff completedhisapplication papers,hedidnot identify handlimitations.

TheCommissionerpointsout that Plaintiffcompletedaform that allowedhim tocheckabox

for anyitemsthathis conditionsaffected.Plaintiff checkednineboxes,buthedidnot check

thebox for “using hands.” Tr. 64. By the timeofthe hearing,severalmonths later, Plaintiff

claimedthat hehadproblems picking up smallobjectssuchasa penor apencil on a desk.

Hesaidhe could lift his arms overhis headas long asno weight wasinvolved, andhesaid

that writing “for an extendedperiod” would make his hands and fingers go numb. He

estimatedthat he could sign his name only 10 or 15 times before he would have to stop.

Tr. 176.

The AU discussedthe carpaltunnel syndromediagnosis,but he did not find it to

present a severeimpairment He went on to find anRFC that included full bi-manual

dexterity.Plaintiff complainsthat the AU erred in not including hiscarpaltunnel syndrome

asasevereimpairment. TheAU acknowledgedthat the testby Dr. Adamsconfirmed right

carpaltunnel syndrome, moderate,but he determined that it was not a severeimpairment

“becausethere are no objective indicators thatclaimant’s fme manipulative functions are

impaired.” Tr. 18. Dr. Holladay’s evaluation, which specificallyconsideredthe carpal

tunnelproblems,supportsthat finding.Noteverydiagnosisof somedegreeofcarpaltunnel

syndromerequiresafinding thatthereisasevereimpairment. ~ ~ Benjaminv. Astrue.
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2008 WL 731198(W.D. La. 2008). As for Plaintiff’s testimony, the AU did not find it to

beentirelycredibleregardingthe extentof symptomsandtheir limiting effects. Tr. 21.An

AU’s findings on credibility of the claimant and the debilitating effect of subjective

symptoms,basedon his first-handobservationof the claimant,are particularly within his

provinceandentitled to judicial deference.Johnsonv. Bowen,864F.2d340, 347 (5th Cir.

1988);Falcov. Shalala,27 F.3d160, 164(5thCir. 1994).Reasonablepersonsmightdisagree

about the AU’s assessmentof the evidence,but he madea considereddecision that is

supportedby objectivemedicalevidenceandhis credibility determination,so judicial relief

is not availablewith respectto this issue.

Plaintiff arguesthat the AU shouldhavealso recognizedpain, stemmingfrom his

spinaldisordersandcarpaltunnelsyndrome,asasevereimpairment. The AU did recognize

that Plaintiff has a severe impairment in the form of degenerativedisk disease,status

post-lumbarfusion. Painis asymptomof that impairmentandthe AU discussedthatpain

andconsideredits effect in determiningthe RFC. Thereis no reversibleerror with regard

to this issue.

The AU alsofound as asevereimpairmentpolycythemia,which hedescribedas an

increasein thenumberof circulating redbloodcellspervolumeof blood. Plaintiff’s primary

carephysician,Dr. Hernandez,listed this diagnosisin his recordsandstatedthatPlaintiff

periodically donatesblood to addressthe problem. Tr. 146. There was little else in the

record regarding the diagnosisor any suggestionsas to the degreeof limitations it might
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cause. The AU did somemedical researchand noted that the most likely form of the

conditionfrom which Plaintiff suffersreportedlywill resolvewith appropriatetreatmentin

aboutone-thirdof patients.More important,hewrote,“Standing alone,theconditionmight

be fairly unremarkable,but in combination with his backpain, the claimant’s staminais

likely reduced.” Tr. 18.

Plaintiff arguesthatthe AU erredin not listing asasevereimpairmentfatiguearising

from polycythemia.The AU did find that thepolycythemiapresentedasevereimpairment,

andfatigue is simply apotentialsymptom,onewhich the AU acknowledged.The AU did

not, as Plaintiff argues,simply assumethat Plaintiff wouldbe curedof the condition. He

directly found areductionin staminaandconsideredit in assessingtheRFC. Plaintiff does

not point to objectivemedicalevidenceto supportagreaterlimitation thanreflectedby his

RFC,so thereis no reversibleerror with regardto this issue.

After theAU decidedthecase,but while it waspendingbeforetheAppealsCouncil,

Plaintiff submittedamedicalsourcestatementfrom Dr. Hernandez.Plaintiff arguesin his

brief that,accordingto Dr. Hernandez,polycythemiais expectedto causefatiguethatwould

markedlylimit Plaintiff’s ability to work. The statement(Tr. 158-59) doescheckplaceson

theform to indicatethat Plaintiff hasaconditionexpectedto producemoderatefatiguethat

would requiremorerestthanaffordedby traditionalrestperiodsatwork. Dr. Hernandezalso

estimatedthatPlaintiff could only sit or stand/walkonehoureachin aneight-hourworkday.

The statementcontainsno indication, however, that these limitations are attributed to
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polycythemia. Rather, Dr. Hernandezwrites that the limitations are due to degenerative,

thoracic andlumbar diseaseandpremisedon a diagnosisof thoracicandlumbar stenosis.

The agencywas free to favor the contraryand less-limiting report from Dr. Holladay, an

orthopedicspecialist,with regardto limitations stemmingfrom thatcondition. If the report

was meant to suggest limitations stemming from polycythemia, it did not say so with

adequateclarity to warrantreversalof the agencydecision.

Plaintiff hasserioushealthissues,and the AU found thathe is very limited in his

ability to work. Plaintiff hasmadereasonableargumentsregardinghow theAU interpreted

the evidence,but the court is quite limited in its ability to reviewthe agencydecision. For

the reasonsstatedabove,the agencydecisionsatisfiesthe substantialevidencestandardof

review, so ajudgmentwill be enteredaffirming theCommissioner’sdecision.

THUS DONE AND SIGNED in Shreveport,Louisiana, this 30th day of January,

2009.

MARKL HORNSBY
UN~TEDSTATES MAG~STRAT~.JUDGE

Page7 of 7


