
PEcr:cn UNITED STATES DISTRICT COURT
USDC,’iM&.:4, ..e~’T~LA

DATE ~ ~ .J9fl!i~WESTERN DISTRICT OF LOUISIANA

SHREVEPORT DIVISION

PAUL WILLIAMS

versus CIVIL ACTION NO. 08-0009
JUDGETOM STAGG

HOME DEPOTUSA, [NC.

MEMORANDUM RULING

Beforethecourtis amotionfor summaryjudgmentfiledbythedefendant,Home

DepotUSA, Inc.(“HomeDepot”). SeeRecordDocument14. Forthereasonssetforth

below, HomeDepot’smotion for summaryjudgmentis GRANTED.

I. BACKGROUND

OnNovember20, 2006,PaulWilliams (“Williams”) went to HomeDepotin

Shreveport,Louisiana,to purchasekerosene.Williams contendsthatasheturneda

cornerandreachedto getthekerosene,heslippedonwhatlaterwasidentifiedasapile

of fireplacesand.t RecordDocument1 at 1; RecordDocument 16, Depositionof

11n his original complaint,Williams allegedthat “his left foot slipped in a
substance,believed to be a dry concrete mix, that was on the floor.” Record
Document1. The substancewaslater determinedto be fireplacesand,andthepile
wasdescribedby Williams as“a pileaboutaswide as[his] hand.” RecordDocument
16, Depositionof Williams at 110.
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II. LAW AND ANALYSIS

A. Summary Judgment Standard.

Summaryjudgmentis properpursuantto Rule56 of theFederalRulesofCivil

Procedure“if thepleadings,depositions,answerstointerrogatories,andadmissionson

file, togetherwith theaffidavits, if any,showthat thereis no genuineissueasto any

materialfactand thatthe movingpartyis entitledto ajudgmentasa matterof law.”

CelotexCorp.v. Catrett,477U.S.317,322,106S.Ct. 2548,2552(1986).“Rule 56(c)

mandatestheentryofsummaryjudgment,afteradequatetime fordiscoveryandupon

motion,againstapartywhofails tomakeashowingsufficienttoestablishtheexistence

ofanelementessentialtothatparty’sease,andonwhichthatpartywill beartheburden

ofproofattrial.” Stahlv. NovartisPharm.Corp.,283 F.3d254,263 (5th Cir. 2002).

If the movant demonstratesthe absenceof a genuineissueof material fact, “the

nonmovantmustgo beyondthepleadingsanddesignatespecificfactsshowingthat

thereis a genuineissuefor trial.” Gen.UniversalSys.•Inc. v. Lee,379F.3d 131, 141

(5th Cir. 2004)(citationsandquotationsomitted). Wherecritical evidenceis soweak

or tenuouson anessentialfact that it couldnot supportajudgmentin favorof the

nonmovant,then summaryjudgmentshouldbe granted. £c~Boudreaux v. Swift

Transp.Co., 402 F.3d536,540 (5thCir. 2005).
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B. NegligenceAnalysis.

LouisianaRevisedStatute9:2800,6governsa negligenceaction againsta

merchantfordamagesresultingfrom injuriessustainedin aslip andfall accident.$~

Kennedyv.Wal-Mart Stores,Inc.,733 So.2d1188(La. 4/13/99).UnderparagraphA

of thatstatute,a merchantowesa dutyto personswho usehis premisesto exercise

reasonablecare to keep his aisles,passageway’s,and floors in a reasonablysafe

condition. The duty includesa reasonableeffort to keepthe premisesfreeof any

hazardousconditionsthat reasonablymightgive riseto damages.£cc kh

In slip andfall casesgovernedby this statute,theplaintiffs burdenofproofis

set forth in paragraphB, which providesasfollows:

In a negligenceclaim broughtagainsta merchantby a
personlawftilly onthemerchant’spremisesfor damagesas
aresultofaninjury,death,or losssustainedbecauseofafall
dueto a conditionexistingin oron a merchant’spremises,
theclaimantshallhavetheburdenofproving,in additionto
all otherelementsofhis causeofaction,all ofthe following:

(1) Theconditionpresentedanunreasonablerisk ofharmto
the claimant and that risk of harm was reasonably
foreseeable.

(2) Themerchanteithercreatedorhadactualorconstructive
noticeoftheconditionwhichcausedthedamage,priortothe
occurrence.

(3) Themerchantfailed to exercisereasonablecare. In
determiningreasonablecare,the absenceof a written or
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verbaluniform cleanupor safetyprocedureis insufficient,

alone,to provefailure to exercisereasonablecare.

La. R.S. 9:2800.6(B). With respectto the secondelementabove,i.e., whetherthe

defendanthadactualorconstructivenoticeoftheconditionthatallegedlycausedthe

plaintiff to slip and fall, the definitions section of La. R.S. 9:2800.6regarding

constructivenoticeprovidesasfollows:

“Constructivenotice” meansthe claimanthasproventhat
theconditionexistedfor suchaperiodoftimethatit would
have been discoveredif the merchant had exercised
reasonablecare. The presenceof an employeeof the
merchantin thevicinity in whichtheconditionexisteddoes
not,alone,constituteconstructivenotice,unlessit is shown
thattheemployeeknew,orin theexerciseofreasonablecare
shouldhaveknown,of the condition.

La. R.S. 9:2800.6(C)(l).

TheLouisianaSupremeCourthasheldthatthephrase“suchaperiodoftime,”

asusedin paragraph(C)(1), constitutesatemporalelementthatmustbe shownby a

plaintiff in a slip andfall case. £cc White v. Wal-Mart Stores,Inc.,699 So.2d1081

(La. 9/9/97). LouisianaRevisedStatute9:2800.6doesnotallow for the inferenceof

constructivenoticeabsentsomeshowingofthistemporalelement.5~Kennedy,733

So.2dat 1190-91(citing White., 699 So.2dat 1084-85). A plaintiff must makea

positiveshowingoftheexistenceoftheconditionpriortothefall. ~ jg~Ontheother

hand,the merchantwho is suedis notrequiredto makea positiveshowingof the
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absenceof theexistenceof the conditionprior to the fall. 5~

Althoughthereis no brightlinetesttodeterminewhethertheconditionexisted

for a sufficientperiodof time, thereis imposeduponthe plaintiff “a prerequisite

showingofsometimeperiod.” Kennedy,733 So.2dat 1190-91.Thetimeperiodneed

not be specific in minutesor hours. However,if a plaintiff merely showsthat the

conditionexisted,withoutanyadditionalshowingthat it existedfor “some”periodof

time, hehasnotsatisfiedhis burdenofprovingconstructivenotice. £~ii

In Kennedy,theLouisianaSupremeCourtreversedthejudgmentsof boththe

trial courtandtheThird CircuitCourtofAppealthathadbeenin favoroftheplaintiff

TheKennedyplaintiff slippedon apuddleofwaterthatwasaboutthreeor four feet

fromthecheckoutlanesin aWal-Martstore.He argued,andthelowercourtsagreed,

that Wal-Mart hadconstructivenoticeof thepuddlebecauseit wasrainingand the

waterwasonthefloor justafew feetfrom thecustomerservicepodium.TheLouisiana

SupremeCourtdisagreed,notingthatthe“plaintiff presentedabsolutelyno evidence

astothelengthoftimethepuddlewasonthefloor beforehis accident.”Kennedy,733

So.2dat 1191. He thereforedid not carry his burdenunderLa. R.S. 9:2800.6of

proving Wal-Mart’s constructiveknowledgeofthe condition.

Theplaintiff inthe instantmattersuffersasimilar fate. Williams failedtoshow

thatHomeDepoteithercreatedorhadactualorconstructivenoticeof thesmallarea
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of fireplacesandon thefloor prior tohis fall. As in KennedyandWhite,theplaintiff

inthepresentmatterhasnotproducedanysignificantlyprobativeevidencewhatsoever

to satisfythetemporalelementrequirementofLa. R.S.9:2800.6thatthe floor area

whereheslippedwasin a conditionthatposedanunreasonablerisk of harmfor any

lengthoftime. Similarly, Williams failedto offer anyevidenceshowingthataHome

Depotemployeecausedtheconditionorhadactualknowledgeof its presencepriorto

his fall suchthat the conditionwould havebeen discoveredif Home Depot had

exercisedreasonablecare.Tothecontrary,Williams admittedin hisdepositionthathe

hadno personalknowledgeasto howthesandcameto beon the floor orhow longit

hadbeenthere. SeeRecordDocument16, DepositionofWilliams at 116-17.

Williams attemptsto meethisburdenofproofby relying uponcircumstantial

evidence.Hecontendsthatatsometimebeforeheenteredthelaydownarea,theopen

bagof sandhad fallenoff of theshelforwasbeingmovedfrom theshelfandleaked

ontothe floor. Thus,he concludesthat“this circumstantialevidenceestablishesthat

the fireplacesandwason the floor for someperiodof time before[hell enteredthe

laydownareaandslipped.” RecordDocument16 at 13. To supporthis notionof

temporalproximity,Williams assertsthathe“had beeninthestoreoneto two minutes

beforeheslipped,”that“[a]fter heslipped,[he] stayedonthefloor foraboutfourtofive

minutes,” andthat he was “in the store a total of about 10 minutesandneversaw
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anyoneotherthanBeardintheareawhereheslipped.”jçj~at 14. Therefore,hereasons

that theevidenceestablishesthatthefireplacesandhad“beenonthefloor where[he]

slippedfor aperiodoftimebeforeheslipped.” Ich at 15. Williams laterinexplicably

concludesthathehasoffered“at least,‘somepositiveevidence... [asto] how longthe

conditionexistedprior tothefall.” Ich at 16 (citationomitted).Thecourtdisagrees.

Williams’s attemptsarenotsufficientto indicatethatHomeDepothadanynoticeof

theexistenceof theconditionof thefloor andthe existenceof the fireplacesand.

Williams alsoseeksto makemuchofthe factthatHomeDepothadno specific

policy ofhow oftenaislesshouldbe checkedfor hazardousconditions.2However,

Louisiana Revised Statute 9:2800.6(B)(3) clearly states that in determining

reasonablecare, “the absenceof a written or verbal uniform cleanup or safety

procedureis insufficient, alone, to prove failure to exercisereasonablecare.”

Williams simplyhasnotmadea positiveshowingof therequisitetemporalelement,

S~Wilson v. Wal-Mart Stores.Inc., 125 F. App’x 566 (5th Cir. 2005).

2ThedepositionsofBeardandCarolynDouglas(“Douglas”), a HomeDepot
storemanager,beliehis efforts. Douglastestifiedin herdepositionthatasamanager,
she“walk[ed] all thetime” to inspectandensurethatno hazardousconditionswere
present.RecordDocument16, Depositionof Douglasat22. Douglashadwalkedby
the laydownareaapproximatelythirty minutesprior to theincident. J4~,Deposition
ofDouglasat 29. BeardalsotestifiedthatHomeDepothadapolicy of”inspect[ing]
throughoutthedayas [] associatesdo theirmaintenance,waitingon customers.”Ith,
DepositionofBeardat25. Williams’s attemptto imputeconstructivenoticetoHome
Depotby virtue of its storepoliciesis insufficient.
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In sum,althoughWilliams fell duringhis shoppingtrip at Home Depotand

sustainedwhatwereno doubtpainftil injuries,he failed to satisfyhis burdenunder

LouisianaRevisedStatute9:2800.6.~He did notprovethat theconditionposedan

unreasonablerisk ofharmthatexistedon the floor for a sufficientperiodoftimeto

imputeconstructiveknowledgeof its existenceto HomeDepot. In the absenceof

significantlyprobativeevidenceonthis essentialelementofWilliams’s claim,Home

Depot’smotion mustbe granted.

III. CONCLUSION

Basedon the foregoinganalysis,HomeDepot’smotionfor summaryjudgment

is GRANTED. $.çç RecordDocument14. All claimsby Williams are DISMISSED

WITH PREJUDICE.

A judgmentconsistentwith thetermsof this MemorandumRuling shall issue

herewith.

THUS DONE AND SIGNED at Shreveport, Louisiana, this day of

January,2009.

GE TOM STAG

3Williamsrepeatedlyrefersto thefact thatstoreemployeeBeardleft the area
wherethe slip occurredwithout first securingit in accordancewith store policy.
However,this factdoesnothingto helpWilliams in provingthe temporalelementof
his case.
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