
UNITED STATES DISTRICT COURT
WESTERNDISTRICT OF LOUISIANA

SHREVEPORTDIVISION

F.D.S. (XXX-XX-6353) CIVIL ACTION NO. 08-cv-0507

VERSUS

MICHAEL J. ASTRUE, U.S. MAGISTRATE JUDGEHORNSBY
COMMISSIONERSOCIAL
SECURITY ADMINISTRATION

MEMORANDUM RULING

Introduction

Plaintiff appliedfor disabilitybenefitsbasedon hepatitisC, backandkneeproblems,

shoulderproblems,and otherphysicalailments. Plaintiff hadpastwork as a garbageand

cementtruck driver. He saidthat he stoppedworking in 2004becausehehadpainin his

neck, shoulder,and back stemming from a 1986 car accident. AU CharlesLindsay

conducteda hearingand issued a decision that deniedbenefitsbasedon a finding that

Plaintiff could perform jobs such as cook helper, dining room attendant,cleaner

(housekeeping),cashierII, or ticket seller.

The AppealsCouncil denieda requestfor review. Plaintiff filed this civil action

seekingjudicial reviewpursuantto 42 U.S.C.§ 405(g). Pursuantto 28 U.S.C. § 636(c) and

thestandingorderof thedistrictcourtgoverningsocialsecuritycases,theactionwasrefened

to the undersignedfor decisionand entry of judgment. For the reasonsthat follow, the

Commissioner’sdecisionto denybenefitswill beaffirmed.

Simpson v. Astrue Doc. 16 Att. 1

Dockets.Justia.com

http://dockets.justia.com/docket/louisiana/lawdce/5:2008cv00507/107221/
http://docs.justia.com/cases/federal/district-courts/louisiana/lawdce/5:2008cv00507/107221/16/1.html
http://dockets.justia.com/


Issueson Appeal

At stepthreeof the five-stepsequentialanalysis,the AU found thatPlaintiff did not

meet the requirementsof severalpotentially applicablelistings. Plaintiff argueson appeal

that theAU failed to specificallyrule thatPlaintiff doesnot haveimpairmentsthatequalin

severitythosefoundin the listings. He alsoarguesthatthe AU erredwhenhe did not obtain

an updatedexpertmedicalopinion on the issueof listing equivalence.

Standard of Review; Substantial Evidence

This court’s standardof reviewis (1)whethersubstantialevidenceof recordsupports

the AU’s determination, and (2) whether the decision comports with relevant legal

standards.Villa v. Sullivan, 895F.2d 1019,1021 (5thCir. 1990). “Substantialevidenceis

more than a scintilla and less than a preponderance. It is such relevant evidence as a

reasonablemind might acceptas adequateto supportaconclusion.” Musev. Sullivan, 925

F.2d785, 789(5th Cir. 1991). A finding of no substantialevidenceis justified only if there

are no credible evidentiary choices or medical findings which support the AU’s

determination.Johnsonv. Bowen,864F.2d 340, 343-44 (5th Cir. 1988).

Analysis

Plaintiff servedin themarinesfrom 1972 through 1975,sohe is eligible to receive

medical attention from the VA Medical Center. Plaintiff worked until 2004, when he

presentedto the VA andaskedfor acompleteexaminationto tell him what is wrong with his

ear,back,shoulder,knee, andneck. Plaintiff reportedthathehadfiled for social security
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disability. The examinationrevealedanormalknee,minimal degenerativejoint diseaseof

the lower thoracic and cervical spine, an essentially normal lumbar spine, a moderate

problemwith the right shoulder,anda few other minor problems.

A consultative examiner, who examinedPlaintiff at the requestof the agency,

concludedthatPlaintiff hadno significantlimitations thatwouldpreventhim from working

a full day. The AU noted that the opinion was consistentwith the examination. Other

medicalrecordssuggestedratherlimited physicalproblems.

At therequestof the agency,aconsultativeexaminationwas conductedby licensed

psychologistG. PerryHill, Ph.D. Plaintiff reportedthathehadbeendiagnosedat theVA as

schizophrenic,thathis “mind wanders,”andthat he is forgetful. Plaintiff reportedthat he

had lived independentlywhile working in TexasandGeorgia, but he now lives with his

elderlyfather. Plaintiff saidthathehadworkedfor variousemployersfor atotal of 26 years

asadump truck andcementtruckdriver. Plaintiff saidhe quit schoolin the 10thgrade,but

he was ableto completeaGED whenhewas in themilitary.

Plaintiff reportedto the examinationwith acane,but Dr. Hill wrote that the cane

appearedmuchtoo short for Plaintiff to truly usewhile walking. Plaintiff did attemptto use

thecaneto walk, which resultedin astoopedposture.

Plaintiff completedan IQ test. His persistencewasconsideredfair to good,but his

paceof work on the testwasconsistentlyslow. He attainedaverbalIQ of 72,performance

IQ of 73, anda full-scale IQ of 70.
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Dr. Hill statedthat, basedon his examination,he disagreedwith the diagnosisof

schizoidpersonalitydisorderindicatedin the VA medicalrecords. He diagnosedPlaintiff

as having borderline intellectual functioning. Tr. 287-90.

The AU reviewedthis andthe other evidenceof record. He wrote in his summary

finding at step three that Plaintiff “does not have an impairment or combination of

impairmentsthatmeetsor medicallyequalsoneof thelistedimpairments”in theregulations.

Tr. 22. He thenbriefly reviewedanumberof listings andexplainedwhy eachwasnot met.

Plaintiff arguesthat the AU erredwhenhedid not discussin moredetail whyPlaintiff does

not medically equala listing.

The onlylisting thatPlaintiff identifiesaspotentiallyapplicableis listing 12.05(C)for

mentalretardation. The listing states:

Mental retardationrefers to significantly subaveragegeneral
intellectual functioning with deficits in adaptive functioning
initially manifestedduring the developmentalperiod; i.e., the
evidence demonstratesor supports onset of the impairment
before age22.

The required level of severity for this disorder is met when the

requirementsin A, B, C, or D are satisfied.

C. A valid verbal, performance, or full scale IQ of 60
through70 andaphysicalor othermentalimpairmentimposing

additional andsignificantwork-relatedlimitation of function.

The AU statedbriefly thatPlaintiff didnot “meet” thelistingbecausehe did not have

evidenceof its elements,all of which he setforth. The AU did not statewhich element(s)
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hebelievedPlaintiff did not satisfy. Tr. 23. The AU did note,in rejecting theapplicability

of 12.05(A) (mentalincapacityevidencedby dependenceon othersfor personalneeds)that

Plaintiff hadobtainedaGED,servedin themilitary, caresfor his elderlyfather,caresforhis

ownneeds,anddoeshouseholdchores.

Plaintiff doesnot arguethathe actually meetsthe elementsof listing 12.05(C),and

heconcedesthathedoesnot havethe requisiteshowingof onsetbeforeage22. ~ Randall

v. Astrue, 570 F.3d651(5th Cir. 2009) (finding that the onsetbefore age22 is anelement

of the listing).

Failure to meetthe listing doesnot precludeafinding of disability if theclaimanthas

otherfindings relatedto the impairment that equalor exceedthe requiredcriteria for the

listed impairment. When determiningwhetheran impairmentmedically equalsalisting, the

Commissionerconsidersall relevantevidencein the record. McGee v. Astrue, 2009 WL

2841113,*4 (W.D. La. 2009). An impairmentis equivalentto a listed impairment“if it is

atleastequalin severityanddurationto thecriteriaof anylistedimpairment.” 20 C.F.R. §~

404.1526(a)and416.926(a). ~ Bloch on Social Security,§3:26 (Proofof Disability

throughMedical Equivalenceof Listed Impairment).

Plaintiff faults the AU for not specifically discussingmedical equivalencewith

respectto listing 12.05(C) andfor not requestingadditionalmedicalexpertopinion. The

courthassometimesreversedadecisionthat did not addressapotentially applicablelisting

whentherewas astrongsuggestionin therecordthatit mightbemetorequaled.In this case,
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the AU did not specifically discussequivalence,but he did setforth a fair discussionof

reasonswhy the listing was not met. Someof the factorshecited werein his discussionof

listing 12.05(A), but the important thing is that the opinion fairly addressedthe relevant

evidenceandlistings. The courtfinds thattheAU’s summaryfinding that alisting wasnot

equaled,togetherwith his overall discussionof listing 12.05andthe factsrelevantto the

issueof mentalretardationaresufficient for thedecisionto withstandtheappeal. Most AU

decisionsdo not containmore thanasummaryrejectionof equivalenceabsentareasonable

argumenton the point. Thereis no indication thatequivalencewas arguedbeforethe AU or

that the AU forgot to addressthe issue.All indicationsarethat the AU simply did not see

areasonablebasisto believethatPlaintiff wasequivalentto amentallyretardedperson,so

he madeonly ageneraldenial of the issue.Under the circumstances,andconsideringthe

AU’s discussionof the relevantfacts, thatwas sufficient.

The next issueis whetherthe AU wasrequiredto seekanupdatedmedicalopinion.

SocialSecurityRuling 96-6p statesthat the AU “is responsiblefor deciding the ultimate

legal questionwhethera listing is met or equaled.” The AU is not boundby a finding of a

stateagencyconsultantor otherprogramphysicianorpsychologistas to whetheraperson’s

impairmentsareequivalentin severityto alisted impairment. However,longstandingpolicy

requiresthat the judgment of a physician or psychologiston the issue of equivalencebe

receivedin the recordas expertopinion evidenceandgiven appropriateweight.
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Ruling96-6pdescribestheforms ofadequateevidenceon equivalencethat shouldbe

receivedat theinitial andreconsiderationlevelsofadtninisfrative review. Plaintiffdoesnot

raiseanyissueon appealregardingthat stageof theprocess.TheRuling then continuesthat

whenanAU finds that a claimant’s impairment is not equivalentin severityto anylisting,

the AU “must obtain an updated medical opinion from a medical expert” in certain

circumstances.Thosecircumstancesinclude whennoadditionalmedicalevidencehasbeen

receivedbut the AU is ofthe opinion thatthe findings in the casesuggestthata judgment

of equivalence may be reasonable. Another circumstance is when additional medical

evidenceis received thatthe AlA believesmay changethe finding of the stateagency

consultants.

Thereisobviouslya significantamountofdiscretionwithin theRuling’s direction that

an expertshould be sought if the AU is of the opinion that the recordsuggeststhata

judgmentofequivalencemaybe reasonable.The experiencedAU hadbeforehim evidence

of pastsemi-skilledwork, the earning of a (lED, independentliving, andother factorsthat

suggestedPlaintiff is not mentally retarded. Basedon that record, and the absenceof

countervailingfactorsother than an IQ testscoreof70, thecourt finds that the AUJ did not

commit legalerror by not requestinga medicalexpert opinion on medicalequivalence.For

thesereasons,ajudgment will be enteredaffirming the Commissioner’sdecision.
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THUS DONE AND SIGNED in Shreveport,Louisiana,this 22nd dayof September,

2009.

Th~LtETTTTTj~.
MARK L. HORNSBY ~

UNLIED STATES MAG~STRAT~\JLiL3GE
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