
LA 7
USD~tHFMW~ ~ UNITED STATES DISTRICT COURT

flATE ‘~~P~1~tTHE WESTERN DISTRICT OF LOUISIANA

SHREVEPORTDIVISION

MCR MARKETING, L.L.C.

versus CIVIL NO. 08-1137
JUDGETOM STAGU

REGENCYWORLDWIDE
SERVICES,L.L.C., ET AL.

MEMORANDUMRULING

Before the court is a motion to dismissand/or transferfiled by Terry Hester

(“Hester”) andThomasFinlay(“Finlay”) pursuantto FederalRuleofCivil Procedure

12(b)(2) and/or 28 U.S.C. § 1404(a). £cc RecordDocument4. Based on the

following, Hesterand Finlay’smotionto dismissand/ortransferis DENIED.

I. BACKGROUND

A. Introduction.

On August6, 2008,MCR Marketing,L.L.C. (“MCR”) filed this diversity suit

in federalcourt againstRegencyWorldwideDevelopment,L.L.C. d.b.a.Regency

Worldwide Development,Inc., RegencyWorldwide Services,Inc. (collectively

referredto as “Regency”),Hester,Finlay, InternationalTerminal, Inc. d.b.a. ITI

SoutheastGroup(“ITT”), FelipeA. Teran,andMichaelG. Logginsfor: (1) breachof

contract;(2) unfair tradepractices;(3) generalnegligence;and(4) civil fraud. $.ç~
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RecordDocument1. MCR allegedthatsuffereda lossof(1) profitsandincome;(2)

reputation;(3) business;(4) goodwill; (5) non-pecuniaryinterestin thecompany;and

(6) theability to continueits business.S~

On October9, 2008,HesterandFinlay filedamotiontodismissand/ortransfer

pursuantto Rule 12(b)(2)and 28 U.S.C. § 1404(a). $ç~RecordDocument4. On

November10, 2008, MCR filed a memorandumof law in oppositionto the motion

todismissand/ortransfer.SeeRecordDocument13. On December15, 2008,Hester

andFinlay filed a reply memorandum.$~çRecordDocument21. Upon MCR’s

motion, this courtstruckHesterandFinlay’suntimelyfiled replymemorandum.~

RecordDocument24. In a separateorder, this courtdeniedHesterandFinlay’s

motion to reconsiderthe court’s decisionto strike the reply memorandum. Sc~

RecordDocument62.

B. RelevantFactsAnd Allegations.

In March of 2007, MCR and Regencyinitiated discussionsregardinga

businessplan for marketinganddistributingmassquantitiesofconcreteor cement.

$ç~RecordDocumentI at 4. On March 17, 2007,RegencysentMCR a proposed

contractentitled“NoncircumventionandNon-Disd osureAgreement”(hereinafterthe

“MCR-Regencyagreement”);all partiessignedtheagreementonApril 2, 2007. ~

id~at 5. Pursuantto theMCR-Regencyagreement,“RegencyandMCR weregoing

to introducetheirmutualclientsto eachotherand split theproceedsof anydealthe

mutualclientsexecuted.”RecordDocument5 at 9-10.

MCR commencedits searchofpotentialpurchasersofconcretefor introduction
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toRegency.In lateMarch,MCR wasabletobring St. LawrenceCement(“SLC”) to

thevergeofcontractwith Regency.S~RecordDocument1 at6. DespiteRegency’s

assuranceto MCR that it would beableto satisfytheneedsof SLC, it becameclear

thatRegencycouldnotdeliveron its promise.As a result,SLCblamedMCR for the

failedtransactionandtold MCRthat it would no longerconductbusinesswith MCR.

Seeid. at 7.

Nevertheless,MCR andRegencyenteredinto a newroundofdiscussionsafter

Regencyproposedthat a new cementsupplier,ITT, would becomea partyto the

agreement. Seeid. at 8. On June25, 2007,MCR, Regency,and ITI executeda

workingagreement(hereinafter“MCR-Regency-ITIagreement”),whereinRegency

andITI representedthattheyhadsupplierswith cementto sell;MCR alsorepresented

that it hadclientsthatwantedto buycement. RecordDocument13, Ex. A. The

MCR-Regency-ITTagreementcontainedan addendumthatprovideda fee-splitting

schedulefor anycommissionsearnedby theparties. £c&

Pursuantto theMCR-Regency-ITTagreement,MCR reinitiatedits searchfor

purchasersof cement. Scc RecordDocument1 at 9. Despitethe fact that MCR

provided at least sevencustomersto ITI, ITI failed to satisfy its obligations to

completethedealswith anyofthepotentialbuyers.S~kh at 10. MCR laterlearned

that Regencyknewthat ITI did nothavecementto sell,buttookno action to assist

in the remediationof theunsuccessfuldeals. $çç~j4~at 11. As a result,MCR was

againblamedfor the failureofthedeals,wasnotifiedby its potentialclientsthat they

would no longerconductbusinesswith MCR, and is unableto procurefurther
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clienteleor to work in thebusinessof selling cement.

II. LAW AND ANALYSIS

A. Standard Of Review.

Under Rule l2(b)(2), the “plaintiff bears the burden of establishing a district

court’sjurisdictionovera non-resident,but it need only make a prima facie case if

the districtcourtruleswithout an evidentiaryhearing.” Johnstonv. Multidata Sys.

Intern.Corp.,523 F.3d602,609(5thCir. 2008). “[U~ncontrovertedallegationsinthe

plaintiff’s complaintmustbetakenastrue,andconflictsbetweenthe factscontained

in theparties’ affidavits mustbe resolvedin the plaintiffs favor for purposesof

determiningwhetherapr/mafadecasefor personaljurisdictionexists.” Ict

B. Law On PersonalJurisdiction.

A “federal court sitting in diversity may assert jurisdiction if: (I) the state’s

long-armstatuteapplies,asinterpretedby thestate’scourts;and(2) if dueprocessis

satisfiedunderthe[F]ourteenth[A]mendmentto theUnitedStatesConstitution.” Id.

BecauseLouisiana’slong-armstatuteextendstothelimits ofdueprocess,courtsneed

onlydeterminewhethersubjectinga defendantto suit in Louisianawould offendthe

Due ProcessClauseof the FourteenthAmendment. $çç Dickson Marine Inc. v.

Panalpina.Inc., 179 F.3d331, 336 (5th Cir. 1999);La. R.S. 13:3201(B).

Federaldueprocessrequiresthat theplaintiff prove(I) that thenon-resident

defendantspurposelyavailedthemselvesofthebenefitsandprotectionsofLouisiana

by establishing“minimum contacts” with the state;and (2) that the exerciseof

jurisdictiondoesnotoffend“traditionalnotionsoffair playandsubstantialjustice.”
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SeeWilson v. Belin, 20 F.3d 644, 647 (5th Cir. 1994). “There are two typesof

‘minimum contacts’:thosethatgive riseto specificpersonaljurisdictionandthose

thatgive riseto generalpersonaljurisdiction.” Lewis v. Fresne,252F.3d 352, 358

(5th Cir. 2001).

Specificjurisdictionexistswhenthenon-residentdefendant’scontactwith the

forumstatearisesfrom, oris directlyrelatedto, thecauseofaction. S.c~cHelicopteros

Nacionalesde Colombia.S.A. v. Hall, 466 U.S. 408, 414, 104 S. Ct. 1868, 1872

(1984). Thenon-residentdefendantmusthave“purposefullydirectedits activities

at the forum stateandthelitigation resultsfrom allegedinjuries that ariseoutof or

relatetothoseactivities.” WalkHaydelandAssocs..Inc.v. CoastalPowerProd.Co.,

517 F.3d 235,243 (5thCir. 2008).

Generaljurisdictionexistswhena non-residentdefendant’scontactswith the

forumstatearesubstantial,continuous,andsystematic.$c~HelicopterosNacionales,

466 U.S. at414-19, 104 S. Ct. at 1872-74. The “continuous and systematic contacts

test is a difficult oneto meet,requiringextensivecontactsbetweena defendantand

a forum.” SubmersibleSys..Inc. v. PerforadoraCent.,S.A., 249 F.3d413,419 (5th

Cir. 2001). “[E]ven repeatedcontactswith forum residentsby a foreign defendant

may not constitutethe requisitesubstantial,continuous,and systematiccontacts

requiredforafindingof generaljurisdiction....“ Revellv. Lidov, 317F.3d467,471

(5th Cir. 2002). “Random, fortuitous,or attenuatedcontactsare not sufficient to

establishjurisdiction.”MoncriefOil Int’l Inc.v. OAO Gazprom,481 F.3d 309,312

(5th Cir. 2007).
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“In casesinvolvingcontracts,theexerciseofjurisdictionrequiresanevaluation

of the following factors surroundingthe contract and its formation: (1) prior

negotiationsbetweenthe parties; (2) contemplatedfuture consequencesof the

contract;(3) the termsof thecontract;and(4) theparties’actualcourseof dealing.”

A & L Energy.Inc. v. PegasusGroup, 791 So.2d1266, 1272 (La. 6/29/01); ICEE

Distrib.. Inc. v. J&J SnackFoodsCorp., 325 F.3d 586,591-92(5thCir. 2003). “An

individual’s contract with an out-of-stateparty alone cannotestablishminimum

contactsin thehomeforum.” A & L Energy,791 So.2dat 1272; ICEE, 325 F.3dat

591-92.

Onceaplaintiff hasmet the “minimum contacts”prongoftheanalysis,courts

mustconsiderwhetherthe “fairness”prongofthejurisdictionalinquiry is satisfied

by analyzingfollowing factors:(1) theburdenonthedefendant;(2) theinterestofthe

forum state; (3) the plaintiff’s interest in obtaining relief; (4) the interstate judicial

system’s interest in obtaining the most efficient resolution of controversies; and (5)

the sharedinterestof the severalstatesin furtheringfundamentaland substantive

socialpolicies. Sc~Wilson v. Belin, 20 F.3d644,647 (5thCir. 1994);Asahi Metal

Indus. Co. v. SuperiorCourt, 480U.S. 102, 113, 107 S. Ct. 1026, 1033 (1987). At

this point, “a presumptionarisesthat jurisdiction is reasonableandthe burdenof

proof and persuasionshifts to the defendantopposingjurisdiction to present ‘a

compelling casethat the presenceof some other considerationswould render

jurisdictionunreasonable.”de Reyesv. Marine Mgmt. & Consulting.Ltd., 586

So.2d.103, 106 (La.1991);BurgerKing Corp. v. Rudzewicz,471 U.S.462,477,105
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S. Ct. 2174,2185 (1985). “Jurisdictionalrules maynotbe employedin suchaway

as to makelitigation so gravelydifficult and inconvenientthat a partyis unfairly

placedata severedisadvantagein comparisonto hisopponent.”deReyes,586So.2d

at 106; BurgerKing Corp., 471 U.S. at 478, 105 S. Ct. at 2185.

In applying theforegoingprinciplesofpersonaljurisdictionto this case,this

court must examinethe relationship betweenHester and Finlay, the State of

Louisiana,andthis litigation. ~Se~HelicopterosNacionales,466 U.S. at 414, 104 S.

Ct. at 1872. In supportof theirmotionto dismiss,HesterandFinlay first arguethat

they have not purposelyavailed themselvesof the benefits and protectionsof

Louisianabyestablishing“minimum contacts”with thestate.£~RecordDocument

5 at 3. HesterandFinlaythenarguethat even if this court finds it hasjurisdiction

overRegency,the“fiduciary shielddoctrine”preventssuchfinding from establishing

personaljurisdictionoverthemas individuals. $.~ ich

In opposition,MCR arguesthat HesterandFinlay havepurposelyavailed

themselvesof thejurisdictionof this court by establishingminimumcontacts.S&c~

RecordDocument13 at 16. First,MCRarguesthatHesterandFinlaysolicitedMCR

and other customersin Louisiana, negotiatedwith MCR through methodsof

communicationthroughLouisiana,requiredMCR to performcontractualdutiesin

Louisiana,andobligatedthemselvesto makepaymentsto MCR in Louisiana.S.c~Lch

Second,MCR arguesthatthecontractwasdirectedto MCR at its office andexecuted

in Louisiana. Seej4~ Finally, MCR arguesthat Hesterand Finlay purposely

misrepresentedfacts,whichconstitutedfraudandcausedunreasonableharmto MCR
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andothersin Louisiana.$~hi

C. AnalysisOf PersonalJurisdiction.

TheseminalLouisianacasefor analyzingthe exerciseof specific personal

jurisdictionarisingfrom a contractdisputeis A & L Energy.Inc. v. PegasusGroup,

791 So.2d1266 (La. 6/29/01). In A & L Energy,theLouisianaplaintiff responded

to anadvertisementin theWall StreetJournallisting certaincommercialrealestate

for salein Houston,Texas.A & L begannegotiatingbytelephoneandfacsimilewith

Pegasus,the California defendant;the partieseventuallyenteredinto a purchase

agreement.After signingtheagreement,adisputearoseandA & L suedPegasusin

Louisianastatecourt. Therelevantissuewas“whetherthe‘minimumcontacts’prong

ofthedueprocesstestcanbemetwhenthepartiescorrespondedby electronicmeans

to arrive at a contractfor purchaseof real estatelocatedin anotherjurisdiction.”

A&LEnergy Inc., 791 So.2dat1271.

In holdingthatPegasus’scontactswerenotso attenuatedto sucha degreethat

theyshouldnot havereasonablyanticipatedbeinghaledinto court, thecourt stated

that “once the plaintiff made contactbasedon the advertisement,the contract

executedbetweenthepartieswastheproductofextensivenegotiationvia telephone,

facsimile,andwrittendocumentssentby overnightcouriersbetweentheCalifornia

defendantsandtheLouisianaplaintiff.” hi. In additionto theextensivenegotiation

betweentheparties,thecourtnotedthe following to supportits holding: (1) that the

contractcontaineda Louisianachoiceof law provision; (2) that the Wall Street

Journaladvertisementswerepresumptivelydesignedto targetconsumersin relative
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proximity to Texas; (3) that Pegasuscontinuedto provide A & L with financial

informationaftertheagreementwasexecuted;(4) that theescrowagentandthe title

companychosenby the partieswerelocatedin Louisiana;(5) that thepartiesto the

disputeweresophisticatedcommercialcorporations;and(6) that Pegasuswasfully

awarethat it was dealingwith Louisiana residents. £c.c~hi at 1272-74. After

consideringthesefacts,the courtdeterminedthatPegasuspurposefullyavaileditself

of thebenefitsandprotectionsofLouisianaandshouldreasonablyhaveanticipated

beinghaledinto courtin Louisiana.$~hi at 1274;World-WideVolkswagenCorp.

v. Woodson,444 U.S. 286,297, 100 S. Ct. 559,567 (1980).

Basedon a reviewofthenon-controvertedallegationsin MCR’s complaint,as

well as thememorandumof law andsupportingaffidavits,thecourtfinds that MCR

hasmet its burdenof presentinga primafacie caseof personaljurisdiction in that

Regencypurposelyavaileditselfof theprotectionsandbenefitsof Louisianalaw by

establishingminimumcontactswith Louisiana. MCR andRegencynotonlyentered

into extensivenegotiationsonmultipleoccasions,butalsoconsummatedtwo separate

contractualagreements.£~RecordDocument4, Ex. A andRecordDocument13,

Ex. A. Thecontemplatedfutureconsequencesofthecontractswithin Louisianawere

significant. Regencywould havean ongoingobligationto brokerdealsto supply

cementto purchasersin Louisiana,to forwardthe appropriatecommissionto MCR

in Louisiana, and to not discloseany propriety information as a result of the

agreements.For example,“[i]n responseto noticeof a potentialbuyersecuredby

MCR, [Regency]and TTI wereto immediatelyrespondto thatbuyer,provideeither
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MCR orthebuyerdirectlywith contractdocumentsandsetupinspectionofsamples,

if requested.”RecordDocument13 at 6. MCR providedRegencywith at leastthree

prospectiveLouisiana clients. Further, Regencydraftedthe MCR-Regency-TTT

agreement,deliveredit to MCR in Louisianavia email and fax, andobligateditself

toprovidecorrespondence,contracts,mill certificates,samplesandcementtoclients

locatedin Louisiana. id. Finally, thecourtnotesthat thepartiesto the dispute

weresophisticatedcommercialcorporationsandthatRegencywasfully awarethat

it wasdealingwith Louisianaresidents.$.ççA&L EnergyInc., 791 So.2dat 1274.

Basedonthesefactors,this courtconcludesthatRegencypurposefullyavaileditself

of thebenefitsandprotectionsof Louisianaandshouldreasonablyhaveanticipated

beinghaledinto courtin Louisiana.

As MCR hasmet its initial burdenofprovingthe“minimum contacts”prong

of the analysis,the burdenof proof andpersuasionshifts to Hesterand Finlay to

presenta “compelling casethat the presenceof someotherconsiderationswould

renderjurisdictionunreasonable.”de Reyes,586So.2dat 106;BurgerKing Corp.,

471 U.S.at477,105 S. Ct. at 2185. AlthoughHesterandFinlaydidnotspecifically

addressthe fairnessprongin their memorandumof law, the court, after its own

inquiry, finds thattheyhavenotmet theirburdenofproof. TheinterestsofMCR and

the Stateof Louisianain havingthesuit litigatedin Louisianais notoutweighedby

the gravity of the inconvenienceor burdenHesterand Finlay would sustainby

defendingthesuit in Louisiana.
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D. The Fiduciary Shield Doctrine.

Thefiduciaryshielddoctrine“holdsthatanindividual’stransactionofbusiness

within thestatesolelyasa corporateofficerdoesnotcreatepersonaljurisdictionover

that individual thoughthe statehasin personamjurisdictionoverthecorporation.”

Stuartv. Spademan,772 F.2d 1185, 1197 (5th Cir. 1985). However,the doctrine

doesnotapply if thecourtdisregardsthecorporateentity,usuallyon the theorythat

the individual is the alteregoof the corporation. $&.~i.cL As statedby the Second

Circuit, “whenacorporateemployeeactsin his ownpersonalinterestratherthanin

thebestinterestof his corporation,heis notprotectedby thefiduciary shieldsince

it is equitablethathis self-interestedactionsbeconsideredhis own andbetreatedas

a predicatefor the exerciseof jurisdictionoverhim personally.” Marine Midland

Bank v. Miller, 664 F.2d 899,903 (2dCir. 1981).

The“fiduciary shielddoctrine[] is notconcernedwith liability. It is concerned

with jurisdiction, andspecificallywith the fairnessof assertingjurisdictionovera

personwho is actingsolely in the interestsof another.” 14 Accordingly, courts

shouldemploya lessstringentstandardin applyingthe fiduciaryshielddoctrinethan

theywould in determiningwhetherto piercethecorporateveil. Thetrueinquiry is

whetherthecorporationis a realor shell entity, keepingin mindthat fairnessis the

ultimatetest. Seeid.

Here,HesterandFinlayarguethat thefiduciaryshielddoctrinepreventsthis

courtfrom assertingpersonaljurisdictionoverthem asindividualsbasedupontheir

conductas agentsof Regency. $..~çRecordDocument5 at 3. Conversely,MCR
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arguesthatneitherHesternorFinlaymayavail himselfofthefiduciaryshieldasboth

usedthecorporateguiseto effectuatea fraud. S&.~RecordDocument13 at 21. MCR

alsoarguesthatbecauseFinlayhasnotallegedanyaffiliation with Regency,hehas

notestablishedtherequisitecorporatelink for protection. $sc hi

Basedonthenon-controvertedallegationsandsupportingmaterialssubmitted

by MCR, this court finds thatMCR hasmet its burdenof proving that Hesterand

Finlaymaynotavail themselvesof thefiduciaryshielddoctrine. MCR allegedthat

HesterandFinlay setupandutilized as many as eight severelyundercapitalized

businessesin Canada,Texas,Delaware, Florida, and Alabama for corporate

protection. £~RecordDocument13 at 5. MCR furtherallegedthat Hesterand

Finlaywerenamedasdefendantsfor theirpersonalfraudsandmisrepresentationsof

materialfactswhichledto thedemiseofMCR’ sbusinessrelationships.$~id~at21.

In so holding,thecourtneednotruleon MCR’s requestthat it “piercethe corporate

veil” andimposepersonalliability on HesterandFinlay; personaljurisdictionis the

argumentof theday.

E. Motion To Transfer.

A district court may transfer any civil action to any other district or division

where it may have been brought for the convenience of the parties and witnesses and

in the interestof justice. $.ç~ç28 U.S.C. § 1404(a). District courts havebroad

discretionindecidingwhethertoordera transfer.S~In reVolkswagenofAm., Inc.,

545 F.3d304,311(5thCir. 2008). Thepartyseekingtransfermustshowgoodcause

by clearly demonstratingthat the transferis for theconvenienceof the partiesand
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witnessesandin the interestofjustice. Scc~id~at 315. “Thus, whenthetransferee

venueis not clearly more convenientthan the venuechosenby the plaintiff, the

plaintiff’s choiceshouldberespected.”Li.

District courtsshouldanalyzetheprivateandpublic interestfactorsenunciated

inGulfOilCorp. v. Gilbert,330U.S.501,67S.Ct.839(1947)todeterminewhether

a motion to transfervenuemeetstherequirementsof section1404(a). $.cs~hi The

privateinterestfactorsare:“(1) the relativeeaseofaccessto sourcesofproof; (2) the

availabilityof compulsoryprocessto securetheattendanceofwitnesses;(3)thecost

of attendancefor willing witnesses;and(4) all otherpracticalproblemsthat make

trial ofacaseeasy,expeditiousandinexpensive.”J.ch Thepublic interestfactorsare:

“(1) the administrativedifficulties flowing from court congestion;(2) the local

interestinhavinglocalizedinterestsdecidedathome;(3) thefamiliarity oftheforum

with the lawthatwill governthecase;and(4) theavoidanceofunnecessaryproblems

of conflict of laws [or in] theapplicationof the foreignlaw.” Iii

In supportof theirmotionto transfer,HesterandFinlayarguethat: (1) MCR

is theonly partydomiciledin Louisiana;(2) an Alabamaforum is moreconvenient,

lesscostly,andmoreexpeditious;(3) the relativeeaseofaccessto pretrialdiscovery,

depositions,andaccessto documentsfavorsan Alabamaforum; (4) the travelby

HesterandFinlayto Louisianawould beasubstantialeconomicandtime-consuming

hardship;and(5) thecostsin obtainingattendanceofwilling witnessesin Louisiana

would beexcessive.5..ççRecordDocument4 at 3. In opposition,MCR arguesthat

HesterandFinlay’s conclusoryallegationsdo notjustify the transferandif it were
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granted,thecourt’sorderwouldmerelyshiftanyinconveniencetoMCR andITI. S.c~

RecordDocument13 at 24.

After consideringtheabove-describedarguments,this court finds thatvenue

in Alabamais not clearly moreconvenientthanvenuein the WesternDistrict of

Louisiana.Arguably, venuein Alabamawould be moreburdensomefor the other

nameddefendantsin theaction,who are allegedto becitizensof Texas.

III. CONCLUSION

Basedon the foregoing analysis,Hesterand Finlay purposefullyavailed

themselvesof thebenefitsandprotectionsof Louisianaandmaynotseekprotection

undera fiduciaryshield. Subjectingthemtopersonaljurisdictionin Louisianadoes

notoffendtraditionalnotionsoffair playandjustice.Additionally, HesterandFinlay

did not meet their burdenof showing that Alabamawould be a more convenient

venuethantheWesternDistrict of Louisiana.Therefore,HesterandFinlay’smotion

to dismissandlortransferis DENIED.

THUS DONE AND SIGNED at Shreveport,Louisiana,this / ~day of

March, 2009.
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