
UNITED STATES DISTRICT COURT
WESTERNDISTRICT OF LOUISIANA

SHREVEPORTDIVISION

M.L.M. (XXX-XX-7284) CIVIL ACTION NO. 08-cv-1242

VERSUS

MICHAEL J. ASTRUE,COMMISSIONER MAGISTRATE JUDGEHORNSBY
OF SOCIAL SECURITY

MEMORANDUM RULING

Introduction

Plaintiff hasahigh schooleducationbut no pastwork during the relevantperiod. She

appliedfor SupplementalSecurityIncomepaymentsbasedon aclaimthat sheis disableddue

to depression. Plaintiff was 48 years old when AU W. ThomasBundy issueda written

decisionthatdeniedher claim.

The Appeals Council denied a requestfor review. Plaintiff filed this civil action

seekingjudicial reviewpursuantto 42 U.S.C.§ 405(g). Pursuantto 28 U.S.C. § 636(c) and

thestandingorderof thedistrictcourtgoverningsocialsecuritycases,theactionwasrefened

to the undersignedfor decisionandentry of judgment. For the reasonsthat follow, the

Commissioner’sdecisionto denybenefitswill beaffirmed.

Issueson Appeal

Plaintiff raisesthreeissueson appeal. She arguesthat: (1) she doesmeetListing

12.04 (affective disorders); (2) the AU’s assessmentof her residual functional capacity
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(“RFC”) is not basedon substantialevidence;and(3) thereis not substantialevidenceto

supportthe finding that therearejobs in the economythat shecanperform.

Standard of Review; Substantial Evidence

This court’s standardof reviewis (1) whethersubstantialevidenceof recordsupports

the AU’s determination, and (2) whether the decision comports with relevant legal

standards.Villa v. Sullivan, 895 F.2d 1019, 1021 (5th Cir. 1990). “Substantialevidenceis

more than a scintilla and less thana preponderance. It is such relevantevidence as a

reasonablemind might acceptas adequateto supportaconclusion.” Musev. Sullivan, 925

F.2d785, 789 (5th Cir. 1991). A finding of no substantialevidenceis justified only if there

are no credible evidentiary choices or medical findings which support the AU’s

determination.Johnsonv. Bowen,864F.2d 340, 343-44 (5th Cir. 1988).

Analysis

ThomasStaats,Ph.D.,conductedaconsultativeexamination in October2004. He

notedthatPlaintiff reportedsufferingvisualandauditoryhallucinations,depression,memory

problems,poor concentration,andsimilar problems. Plaintiff was being followed by the

staffat LSU HealthSciencesCenter,andshewastaking anumberof medications.Plaintiff

saidshehadstarteddevelopingpsychiatricsymptomstwo or threeyearsearlierandmemory

problemsabout two yearsearlier. Shesaid shehadneverbeenhospitalizedfor illness or

injury, but she had quit working as a housekeeperin about2002 becauseof repeated

illnesses.
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Dr. StatsdescribedPiaintiff’ spersistenceandsocialinteractionas“poor.” Henoted

that herresponseswerebrief, shegaveup easily,andshe madeonly fleeting eyecontact.

Sheshowedmarginalsocialjudgment and, overall, “she wasable to interactpoorly on a 1:1

basisdueto bluntedaffect,tension,anxiety, dysphoria,handwringing, somebradyphrenic

responding,sometimesgiving up easily,keepingherheaddown agreatdealofthe time, and

displayingonly fleetingeyecontact.” Dr. StatsdescribedPlaintiff’s sustainedconcentration

andadaptationasmarginal.Heopinedthat herprognosiswasguardedto poor andsaidshe

appeared to need more intensepsychiatric intervention. He diagnosedschizoaffective

disorder-depressedtype. Tr. 126-28.

SamuelD. Thomas,Ed.D., conducteda consultativeexamination in January2006,

soonafter the December2005hearing before the AU. Dr. Thomas reviewedPlaintiff’s

medicalrecords,mentalhealthrecords, andthe 2004reportby Dr. Stats. Healsoexamined

Plaintiff, who repeatedthat shehad neverbeen hospitalized for treatment of psychiatric

problems andsaidshehadexperienceda decreasein auditory andvisualhallucinationswith

medication treatment.

Plaintiff’s ability to interact with the examinerappearedto be much improved since

the examinationby Staats. Dr. Thomasnoted thatPlaintiff’s eyecontactwaswithin normal

limits, shedid not display any oddmannerisms,shewascooperativewith a rapport easily

establishedand maintained,and she appearedto display her bestefforts on all test items.

Plaintiff was,however,observedto be depressed.
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Dr. Thomaswrotethat Plaintiffsustainedconcentrationandpersistedthroughout the

examination. Her persistence,pace,andconcentrationappeared to be commensuratewith

her levelof intellectualfunctioning. Dr. Thomasconcludedthat Plaintiff’s “communication

andsocializationskills appearto fall in the ModeratelyLow rangeofadaptivefunctioning.”

Like Dr. Stats, he diagnosedschizoaffectivedisorder, but he also diagnosed major

depressivedisorder with psychotic features, in partialremission.

Dr. Thomasopinedthat Plaintiff would showmoderate limitations in understanding,

remembering,andcarrying out simpleinstructions,interacting appropriately with thepublic,

supervisors, and co-workers, and thatshe would exhibit moderate to severelimitations

responding appropriately to work pressuresand changesin routine work environment.He

alsonoted,amongmanyother findingsin hisdetailedreport, that Plaintiff’s ability to sustain

effortandpersistatanormal paceoverthe courseof aworkweekis alsomoderatelylimited.

Tr. 177-81.

TheAU gave“significant weight” to Dr. Thomas’sopinionbecause“he is alicensed

psychologistand his evaluationis consistentwith the totalityofthe record.” Basedon that

record,the AU determinedthat Plaintiff hadnoexertional limitations ofconsequence,but

shehad nonexertional impairmentsroughly commensuratewith the moderate limitations

suggestedby Dr. Thomas. Tr. 22. A vocationalexperttestified thatapersonwith Plaintiff’s

vocational factors and that RFC could performjobs such asjanitor, floor waxer, cleaner,
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patchworker, assembler,andfinisher. Basedon that testimony,the AU found at stepfive

of thesequentialanalysisthatPlaintiff wasnot disabled. Tr. 22-24.

After theAU’s decision, Plaintiff’s counselwrote Dr. Staatsandaskedhim for a

clarification of the languageStaatsusedto describevariousmentalimpairments. Counsel

notedthatDr. Staatsoften, in his manyconsultativeevaluations,describesmentalactivities

suchasconcentrationandpersistenceusingthewordsmarginal,poor,adequate,andthelike.

However, the agencyusesthetermsnone,mild, moderate,marked,andextreme. Counsel

askedDr. Staatshow his scalecorrespondsto the termsusedby theagency. Dr. Staatssent

aone-pagefax that set forth the following:

Adequate/fair= none
Marginal = mild

Marginal-to-poor= moderate
Poor= markedto extreme

Impaired= extreme

Tr. 204-05.The AppealsCouncil consideredthelettersandfoundthat theydid not provide

abasisfor changingtheAU’s decision. Tr. 5-6.

Plaintiff’s first argumenton appealis thatshemeetstherequirementsof Listing 12.04

becauseshehasmarkedrestrictionsin maintainingsocialfunctioning andmarkeddifficulties

in maintaining concentration,persistenceor pace. Plaintiff arguesthat she meetsthose

requirementsbecauseDr. Staatsdescribedherlimitations in thosefunctionsas“poor,” which

his later fax suggestedmeantmarkedto extreme.
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Plaintiffbearstheburden ofestablishingatstepthree that shemeetsalisting. Shehas

presented,basedon Dr. Staats’ subsequentfax,someevidenceto supportherargument.But

there is more compellingevidencein the form of Dr. Thomas’s more recentanddetailed

opinion that the AU favored andthathadthe benefit of employingthe correctterminology.

TheAU waswithin hisboundsto favorthe competingfirsthand report from Dr. Thomasand

decide,basedon it, that Plaintiffdoesnot meettherequirementof alisting sothat shewould

be automatically deemeddisableddespiteherage,education, or work experience.And the

AppealsCouncil wasnot requiredto reversetheAU’ s decisionbasedon thefax.There was

still a credible evidentiary choiceon which the AU’s decisioncould soundlyrest, andthe

unexplained fax frankly gives rise to as many questions as it might answer. One might

reasonably wonder whether Dr. Stats really means that a person with, for example,

“marginal” social functioning has only a mild impairment while a person describedin a

report ashaving “impaired” socialfunctioning hasan extremelimitation in that area.The

descriptionsarenot intuitively consistent.The answertothis issueis for the agencyto insist

that consultantsuse the terminology found in the regulations or well known diagnostic

manuals.

Plaintiffnextarguesthatthe AUJ’s assessmentofherRFCis not basedon substantial

evidencebecauseit wasnot knownatthetimeofthehearingshow Dr. Staats’reportsshould

be understood. Plaintiff urgesthatif theVE hadbeenaskedto assumemarked limitations,

basedon Dr. Stats’ useof the termpoor, there likely would not have beenjobs available.

Page6of 7



That assumes,onceagain,thatthe AU would becompelledto accepttheexplainedversion

of Dr. Staats’findings. The AU obviouslypreferredthe reportof Dr. Thomasandplaced

significantweight on it. Dr. Thomas’sreport provided acredibleevidentiarychoice and,

thus, substantialevidenceto supportthe AU’s RFC.

Plaintiff’s final issueis ageneralassertionthat sheis disabledandanargumentthat,

if sheprevailedon oneof her otherclaims, afinding of disabledratherthanaremandwould

be in order. The courtfound abovethattherewas substantialevidenceto supporttheAU’s

decision, so a remand is not in order. The judgment will be enteredaffirming the

Commissioner’sdecisionto denybenefits.

THUS DONE AND SIGNED in Shreveport,Louisiana,this 25thday of September,

2009.

MARK L HORNSBY
UN~iEDSTATES MAG~STRAT~JUDGE
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