
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

SHREVEPORT DIVISION

HARLIE L. WHITNEY * CIVIL ACTION NO. 08-1855

VERSUS *

MICHAEL J. ASTRUE, * MAGISTRATE JUDGE HAYES
COMMISSIONER, SOCIAL
SECURITY ADMINISTRATION

MEMORANDUM RULING

Beforethecourt is plaintiff’s petitionfor reviewof theCommissioner’sdenialofsocial

securitydisabilitybenefits.Pursuantto 28 U.S.C. § 636(c)(1)andwith theconsentof all parties,

thedistrictcourt referredtheabove-captionedmatterto theundersignedmagistratejudgefor the

administrationof proceedingsandentryofjudgment. Forreasonsassignedbelow, thedecision

oftheCommissioneris AFFIRMED, andthismatterDISMISSED with prejudice.

Background & Procedural History

On March 15, 2006,HarlieWhitneyprotectivelyfiled theinstantapplicationfor Title II

Disability InsuranceBenefits. (Tr. 156).! HeallegeddisabilitysinceNovember7, 2003,

becauseofatornright rotatorcuff/nervedamageon theright shoulder;depression;anxiety;panic

attacks;severetendinitisin the left arm; occasionalleft handstiffness;constantright shoulder

pain; inability to lift orcarryobjects;lossof appetite;andunsociableness.(Tr. 94, 103).

Thestateagencydeniedtheclaiminitially anduponreconsideration.(Tr. 59-60,63-67,69-72).

1 on April 6, 2005,thestateagencydenieda prior, September28, 2004,application. (Tr.

94-96,111). Thereis no indication that this denialwasfurtherappealed.
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Thereafter,WhitneyrequestedandreceivedaNovember7, 2007,hearingbeforean

AdministrativeLaw Judge(“AL’). (Tr. 26-58). However,in aMay6, 2008,writtendecision,

theAU determinedthatWhitneywasnotdisabledundertheSocialSecurityAct, finding atStep

Fourof thesequentialevaluationprocessthat he wasableto returnto his pastrelevantwork asa

retail salesmanager.(Tr. 11-22). Whitneyappealedtheadversedecisionto theAppeals

Council. Nevertheless,on September26, 2008,theAppealsCouncil deniedWhitney’srequest

for review;thus,theAU’s decisionbecamethefinal decisionof theCommissioner.(Tr. 1-3).

OnNovember28,2008,Whitney soughtreviewbeforethis court. He allegesthe

following errors:

1) theAU’s residualfunctionalcapacityassessmentis not supportedbysubstantial
evidence;and

(2) theAU’s StepFourdeterminationis not supportedby substantialevidence.

Standard of Review

This court’sstandardof reviewis (1)whethersubstantialevidenceof recordsupportsthe

AU’s determination,and(2) whetherthedecisioncomportswith relevantlegal standards.Villa

v. Sullivan,895 F.2d1019, 1021 (5t~~Cir. 1990). WheretheCommissioner’sdecisionis

supportedby substantialevidence,thefindings thereinare conclusiveandmustbe affirmed.

Richardsonv. Perales,402 U.S. 389, 390 (1971). TheCommissioner’sdecisionis notsupported

by substantialevidencewhenthedecisionis reachedby applyingimproperlegal standards.

Singletaryv. Bowen,798F.2d818 (5th Cir. 1986). Substantialevidenceis suchrelevant

evidenceasareasonablemindmight acceptasadequateto supportaconclusion.Richardsonv.

Perales,402 U.S. at 401. Substantialevidenceliessomewherebetweenascintilla and a
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preponderance.Musev. Sullivan,925 F.2d785, 789 (5thCir. 1991). A finding ofno substantial

evidenceis properwhenno crediblemedicalfindingsor evidencesupporttheAU’s

determination.Johnsonv. Bowen,864 F.2d340, 343-44(5th Cir. 1988). Thereviewingcourt

maynot reweightheevidence,try the issuesde novo,or substituteits judgmentfor that ofthe

Secretary.Greenspanv. Shalala,38 F.3d232, (5th Cir. 1994).

Determination ofDisability

Pursuantto theSocialSecurityAct (“SSA”), individualswho contributeto theprogram

throughouttheirlives areentitled to paymentof insurancebenefitsif theysufferfrom aphysical

ormentaldisability. See42 U.S.C. § 423(a)(1)(D). TheSSA definesadisability asthe “inability

to engagein any substantialgainful activity byreasonof anymedicallydeterminablephysicalor

mentalimpairmentwhich canbeexpectedto resultin deathor which haslastedorcanbe

expectedto last for acontinuousperiodofnot lessthan12 months.. . .“ 42 U.S.C. §

423(d)(1)(A). Basedon aclaimant’sage,education,andwork experience,theSSAutilizesa

broaddefinitionof substantialgainful employmentthatis not restrictedby a claimant’sprevious

form ofwork or theavailabilityofotheracceptableformsofwork. See42 U.S.C. §

423(d)(2)(A). Furthermore,adisabilitymaybebasedon thecombinedeffect ofmultiple

impairmentswhich, if consideredindividually, wouldnotbeoftherequisiteseverityunderthe

SSA. See20 C.F.R.§ 404.1520(a)(4)(ii).

TheCommissionerof theSocialSecurityAdministrationhasestablisheda five-step

sequentialevaluationprocessthat theagencyusesto determinewhetheraclaimantis disabled

undertheSSA. See20 C.F.R.§~404.1520,416.920. Thestepsareasfollows,

(1) An individualwho is performingsubstantialgainful activity will not be
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founddisabledregardlessofmedicalfindings.

(2) An individualwho doesnothavea“severeimpairment”oftherequisite
durationwill not be founddisabled.

(3) An individualwhoseimpairment(s)meetsor equalsa listed impairmentin
[20 C.F.R.Pt. 404, subpt. P, app. 1] will beconsidereddisabledwithout
theconsiderationofvocationalfactors.

(4) If anindividual’sresidualfunctionalcapacityis suchthathe or shecan
still performpastrelevantwork, thenafinding of “not disabled”will be
made.

(5) If anindividual is unableto performpastrelevantwork, thenotherfactors
including age,education,pastwork experience,andresidualfunctional
capacitymustbeconsideredto determinewhetherthe individualcanmake
an adjustmentto otherwork in theeconomy.

See,Boydv. Apfel, 239 F.3d698, 704 -705 (5th Cir. 2001); 20 C.F.R. § 404.1520.

Theclaimantbearstheburdenofprovingadisabilityunderthefirst four stepsoftheanalysis;

underthefifth step,however,theCommissionermustshowthattheclaimantis capableof

performingwork in thenationaleconomyandis thereforenot disabled.Bowenv. Yuckert,482

U.S. 137, 146n. 5 (1987). Whena finding of”disabled”or “not disabled”maybemadeatany

step,theprocessis terminated. Villa v. Sullivan,895 F.2d1019, 1022(5th Cir. 1990). If at any

point duringthefive-stepreviewtheclaimantis foundto bedisabledornot disabled,thatfinding

is conclusiveandterminatestheanalysis.Lovelacev. Bowen,813 F.2d55, 58 (5th Cir. 1987).

Analysis

I. StepsOne, Two, and Three

TheAU determinedat StepOneofthesequentialevaluationprocessthatWhitneydid

not engagein substantialgainful activity during therelevantperiod. (Tr. 16). At StepTwo,he

foundthatWhitney sufferssevereimpairmentsof right shoulderinjury andaffectivedisorder.

4



(Tr. 1 6).2 Heconcluded,however,thatthe impairmentswerenot severeenoughto meetor

medicallyequalany of the impairmentslisted in Appendix 1, SubpartP, RegulationsNo. 4, at

StepThreeof theprocess.(Tr. 18-19).

II. ResidualFunctional Capacity Assessment

TheAU determinedthat Whitneyretainedaresidualfunctionalcapacityconsistentwith

thefull rangeof light work. (Tr. 19).~In so deciding,theAU statedthat he accordedgreat

weight to theresidualfunctionalcapacityassessmentscompletedby thestateagencymedical

consultantsin thecase. (Tr. 21 ).4 TheAU furtherremarkedthat themoderatelimitations

imposedby theagencymedicalconsultantsweresupportedbytherecordasawhole. Id.

2 In his applicationof thepsychiatricreviewtechnique,theAU inexplicablydetermined

thatWhitney’s affectivedisorderwasnon-severe.(Tr. 18). Ultimately, however,this
inconsistencyprovesharmless.Thefunctionallimitations imposedby theallegedmental
impairmentdo not impair theAU’s StepFourdetermination.Seediscussion,infra. Moreover,
plaintiff doesnot contendthathis mentalimpairmentmeetsor equalsa listing.

~ Light work entails:
lifting no morethan 20 poundsat a time with frequentlifting or

carryingof objectsweighingup to 10 pounds. Eventhoughthe
weight lifted maybe very little, ajobis in this categorywhenit

requiresa good dealof walkingor standing,or whenit involves

sitting mostofthe time with somepushingandpulling ofarm or leg
controls. To be consideredcapableof performinga full or wide
rangeof light work, you musthavethe ability to do substantiallyall
oftheseactivities. If someonecan do light work, we determinethat
he or shecanalso do sedentarywork, unlessthereareadditional
limiting factorssuchaslossof fine dexterity or inability to sit for
long periodsoftime.

20 C.F.R. § 404.1567(b).

‘ “An AU mayproperlyrely on anon-examiningphysician’sassessmentwhen ... those
findingsarebaseduponacarefulevaluationofthemedicalevidenceanddo not contradictthose
oftheexaminingphysician.” Carrier v. Sullivan,944 F.2d243,246 (5t~~Cir.1991) (quoting,Villa
v. Sullivan,895 F.2d1019,1024(5th Cir. 1990)).
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Understandably,plaintiff questionsthesufficiencyandconsistencyof theAU’s residual

functionalcapacityassessmentbecauseit did not specificallyincludethelimitations recognized

by theagencymedicalconsultants.

In this regard,thecourtobservesthaton August28, 2006,anon-examiningagency

psychologist,DonaldCochran,Ph.D., completedaMentalResidualFunctionalCapacity

Assessment,premised,in part,uponaJuly 24,2006,psychiatricevaluationadministeredby John

O’Donnell,M.D. (Tr. 230-237,256-259).Cochranfoundthatplaintiff’s mentalimpairment(s)

imposedmoderatelimitations in his ability to carryout detailedinstructions,maintainattention

andconcentrationfor extendedperiods,andto performactivities on aregular,punctualschedule.

(Tr. 256-259).

On August31,2006, anon-examiningagencyphysician,Virgilio Pilapil, M.D.,

completedamedicalsourcestatementwhereinhe indicatedthatplaintiff couldoccasionallylift

twentypounds,frequentlylift tenpounds,standand/orwalk for aboutsix hoursin an eighthour

day, with unlimited pushingandpulling. (Tr. 260-267).~Pilapil further foundthat Whitneycan

occasionallyperformposturalactivities,but canonly occasionallyreachoverhead,with theright

upperextremity. Id. Whitneyalsoshould avoidconcentratedexposureto fumes,odors,dusts,

gases,andhazardousmachineryor heights. Id.

It is well within theAU’s prerogativeto conclude,ashe implicitly did here,that

occasionalposturallimitations do notsignificantly erodetheoccupationalbasefor light work.

SeeMcCuller v. Barnhart, 72 Fed.Appx. 155, 160-161 (5th Cir. Aug. iS, 2003)(unpubl).

~ Pilapil relieduponaJuly 24, 2006, internalmedicineconsultativeexamination
administeredbyAlexanderPanagos,M.D. (Tr. 238-241)
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Similarly, theneedto avoidconcentratedexposureto extremeheat,humidityor air pollutants,

andwork at heightsorarounddangerousmovingmachinery,alsodoesnot significantly impacta

claimant’swork capacity.Guillory v. Barnhart, Civil ActionNumber03-0775(W.D. La.

3/12/04Report& Recommendation;4/22/04Judgment)(citing SSR85-15),affirmed,129 Fed.

Appx. 873 (Mar. 17, 2005)(unpubl.).

InsofarastheAU’s residualfunctionalcapacityassessmenterroneouslyomittedthe

mentallimitations recognizedby Dr. Cochranandtheoccasionaloverheadlifting restriction,any

errorwasharmlessbecausethe AU substantiallyincorporatedtheseadditional limitations in a

hypotheticalto thevocationalexpertwho opinedthat the limitations wouldnot impactplaintiff’s

ability to performhis pastrelevantwork asaretail storemanager.SeeTr. 53-54;Maysv. Bowen,

837 F.2d 1362, 1364 (5t~~Cir. 1988)(proceduralperfectionin administrativeproceedingsis not

required); Audlerv. Astrue,501 F.3d446, 448 (5t~~Cir. 2007)(AU’s omissiondoesnotrequire

remandunlessit affectedclaimant’ssubstantialrights);seealso discussion,infra.

III. StepFour

At StepFourof thesequentialevaluationprocess,theAU employedavocationalexpert

(“yE”) to find thatWhitneywasableto returnto his pastrelevantwork asaretail storemanager.

(Tr. 53~55).6

6 In afootnote,plaintiff pointsout thattheVE’s opinionthat theretail storemanager

positionis performedatthe light exertionallevel seeminglyconflictswith afunctionaljob
analysisofplaintiff’s prior workreferencedin anApril 2005 functionalcapacityevaluation. (Tr.
276). However,theDictionaryof OccupationalTitles agreesthatthepositionof retail store
manageris a light job. SeeDOT # 185.167-046.In addition,the likely explanationfor the
discrepancyis that thefunctionaljob analysisconsideredplaintiff’s prior work ashe actually
performedit, asopposedto howthejob is generallyperformedin thenationaleconomy. Of
course,for purposesof StepFour,pastrelevantwork is definedas“the actualdemandsofpast
work or ‘the functionaldemands... oftheoccupationasgenerallyrequiredby employers
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Plaintiff contendsthat theAU’s StepFourdeterminationis materiallytaintedbecausethe

VE’s opinionregardingthebenignimpactof occasionaldifficulty with theability to grasporgrip

conflictswith theDictionaryof OccupationalTitles’ assessmentof theretail storemanager

position. However,theAU did not includeanyhandlingor fingeringlimitations in his residual

functionalcapacityassessment— adeterminationthat is supportedbysubstantialevidence.(Tr.

263). Thus,the inclusionof this limitation in thehypotheticalwassuperfluous,andanyalleged

errorin theVE‘s resultingopinionbecauseofthis uncreditedlimitation is irrelevantand

immaterial.

In any event,theVE andtheAU identifiedotheroccupationsthat existin substantial

numbersin thenationaleconomythatplaintiff couldperform,despitehis limitations. (Tr. 22,

55).7 This essentiallyalternativeStepFive determinationprovidesadditionalgroundsto support

theAU’s decisionthat plaintiffwasnot disabledduringtherelevantperiod.8

IV. Conclusion

Forthe foregoingreasons,theundersignedfinds that theCommissioner’sdecisionis

supportedby substantialevidenceandremainsfreeof legal error. Accordingly,

throughoutthenationaleconomy.” Jonesv. Bowen,829 F.2d524, 527 (5th Cir. i987) (citing,
SocialSecurityRuling 82-6i). In otherwords, thediscrepancyprovesillusory.

~ The two representativejobsidentifiedby theVE atthe light exertionallevel included
motel clerk andgateguard. (Tr. 54-55). Therearemorethan 1,900 jobs for eachtitle in
Louisiana. Id. Thesejobs constitutea significantnumberofjobs in the “nationaleconomy.” 42
U.S.C. § 423(d)(2)(A);Johnsonv. Chater, i08 F.3d i78, i8i (8th Cir. i997) (200jobs at state
level andi 0,000 nationally,constitutea significantnumber). Plaintiff concedesthat these
alternativejobs do not requirefrequentreachingor handling. (P1. Brief, pgs.6, 4 n.8).

8 Thecourtis heartenedto notethat atleastasofthedatethatplaintiff filed suit herein,

his limitationsdid notpreventhim from working,albeitnot at thepresumptivelysubstantial
gainfulactivity level. SeeApplicationto ProceedIn FormaPauperis[doc.# 2].
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TheCommissioner’sdecisionis AFFIRMED, andthematterDISMISSED with

prejudice.

THUS DONE AND SIGNEDat Monroe,Louisiana,this i7th dayof March20i0.

REN L HAYES
U. S. MAGISTRATE JUDGE
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