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FEB ~L2O~ UNITED STATES DISTRICT COURT
THE WESTERN DISTRICT OF LOUISIANA

SHREVEPORT DIVISION

CHANTEL GOSS

versus CIVIL ACTION NO. 09-0443
JUDGETOM STAGG

HARDY ENERGYSERVICES,INC.,
ELITE COIL TUBING SOLUTIONSand
B&H RESOURCES,L.L.C.

MEMORANDUM RULING

Before the court is a motion to dismissfiled by defendantsHardyEnergy

Services,Inc., Elite Coil Tubing Solutions,L.L.C. and B&H Resources,L.L.C.

(hereinaftercollectivelyreferredtoas“thedefendants”).S.~RecordDocument10.

Basedon the following, thedefendants’motionto dismissis DENIED.

I. BACKGROUND

Theplaintiff, ChantelGoss(“Goss”),throughherattorney,sentademandletter

tothedefendants,attentionJamesHardy,Jr., astockholderandCEOofHardyEnergy

Services,Inc. anda memberin andCEO of Elite Coil Tubing Solutions,L.L.C.,

requestingsettlementof sexualharassmentclaims. SheassertedthatJamesHardy,

Jr.madeunsolicitedadvancestowardsherwhile shewasworkingfor thedefendants.

Thereafter,the defendantsandJamesHardy, Jr. filed suit againstGosson July 3,
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2008,in statecourt, alleging interalia, thatsheembezzledfrom the company. On

July 8, 2008, Goss filed a charge with the Equal Employment Opportunity

Commission(“EEOC”) claiming sex discriminationby JamesHardy and listing

Hardy Energy Services,Inc. and “Elite Coiled Tubing Solutions and/or B&H

Resources.Inc. [sic]” asheremployers.$&~RecordDocument16, Ex. D. Shelater

supplementedherEEOCchargeform to allegea claim ofretaliation. ~ j~,Ex. E.

The EEOC terminatedthe chargewithout action anda notice of right to suewas

issuedon December23, 2008. On March 18, 2009,Goss filed suit in this court

againstthe defendantsbasedon allegationsthatJamesHardy,Jr. madeunsolicited

advancestowards her. Thereafter,the defendantsfiled a motion to dismiss,

contendingthat (1) Goss failed to statea claim for which relief may be granted

pursuantto FederalRule of Civil Procedure12(b)(6); (2) Goss failed to exhaust

administrativeremediesandfailedto complywith EEOCadministrativeprocedures;

(3) thiscourtlackssubjectmatterjurisdictioninthatGoss’semployerdidnotemploy

morethanfifteenemployeespursuantto 42 U.S.C.§ 2000e(b);(4) this courtshould

“abstainfromproceedingin thisaction,”orthatthis courtshouldstaythisaction. ~

RecordDocument10. For thereasonsdetailedbelow,noneof theseargumentshas

merit.
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II. LAW AND ANALYSIS

A. Failure To StateA Claim.

A defendantmaychallengeacomplaintby filing amotiontodismissfor failure

to statea claim underFederalRule of Civil Procedure12(b)(6). In assessingthe

motion,thecourtmustacceptastrueall well-pleadedfacts in thecomplaintandview

those facts in the light most favorableto the plaintiff. S&~In re Katrina Canal

BreachesLitig., 495 F.3d 191, 205 (5th Cir. 2007). “To survivea Rule 12(b)(6)

motionto dismiss,a complaint‘doesnotneeddetailedfactualallegations,’butmust

providetheplaintiff’s groundsfor entitlementto relief-includingfactualallegations

that whenassumedto be true ‘raise a right to reliefabovethe speculativelevel.”

Cuvillier v. Taylor, 503 F.3d 397, 401 (5th Cir. 2007)(quotingBell Atl. Corp. v.

Twombly,550 U.S.544, 555, 127 S. Ct. 1955, 1964-65(2007)). Theplaintiff must

plead“enoughfacts to statea claim to reliefthatis plausibleon its face.” Twombly,

550 U.S.at 570, 127 S. Ct. at 1974. Thedefendants’Rule 12(b)(6)challengemust

bedeterminedbasedsolelyon the factsassertedin thecomplaintandtheexhibits to

the complaint. S~Ferrerv. ChevronCorp.,484 F.3d776,780 (5th Cir. 2007).

ThedefendantsassertthatGosshasfailedto stateaclaim for discrimination,

sexualharassment,hostileworkenvironmentandretaliation.After citing andquoting

numerousFifth Circuit casescontaininghostile work environmentanalyses,the
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defendantsthenfail in anymannerwhatsoeverto analyzeGoss’sclaimsagainstthem.

Thedefendants’oneconclusorystatementthat“Goss’sallegationsarenotevenclose

toHockmanv. WestwardCommc’ns.LLC, 407F.3d317,328 [5th Cir. 2004], infra,

wherethecourtrejectedtheclaims,”is woefully insufficientto dismissGoss’sclaims

at this (or any)stageof theproceedings.RecordDocument10 at 4-5.

Gossneednotallegein hercomplainteveryfact thatshemightneedto prove

to prevail on themerits. “A pleadingthat statesa claim for reliefmustcontain .

a shortandplainstatementof theclaim showingthatthepleaderis entitledto relief’

alongwith astatementofjurisdictionandademandfor thereliefsought.Fed.R. Civ.

P. 8(a). This simplified notice pleadingstandardneedonly give a defendantfair

noticeof whattheplaintiff’s claim is andthegroundsuponwhich rests. Theliberal

discoveryrules andsummaryjudgmentmotionsare thenemployedto explorethe

detailsoftheclaim. ~ Swierkiewiczv.SoremaN.A.,534U.S.506,512, 122 S. Ct.

992, 998 (2002)(reversingdismissalof employmentdiscriminationcomplaintthat

didnotcontainall specificfactsto establishaprimafaciecase;only a shortandplain

statementwasrequired).A plaintiff neednotaddresseveryelementofherclaim,and

evenallegationsthatcouldbe characterizedasconclusionalwill not,alonesufficeto

maketheminsufficient. SeeGen.Elec. CapitalCorp.v. Posey,415F.3d391 nn.5-6
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(5th Cir. 2005). Goss’scomplainteasilysatisfiesthenoticestandardandassertsa

claim for reliefthat,asrequiredby Twombly,risesabovethespeculativelevel..

B. Failure To Exhaust.

The defendantsalso vaguely assert that Goss failed to exhaust her

administrativeremedies,arguingthat“Gossfailedtorequestanyform ofreliefin her

EEOCchargeandcomplaint.” RecordDocument10 at 15. Notably,thedefendants

didnotattachacopyof Goss’sEEOCchargeandcomplaintfor thecourtto review.

AlthoughGossdid attachacopyofherEEOCchargeto heroppositionto themotion

to dismiss,the courtis uncertainasto whetherthis encompassesherentirecharge.

Furthermore,thecourtnotesthat “[t]he scopeofajudicialcomplaintmaybeasbroad

asthescopeoftheEEOCinvestigationwhichcanreasonablybeexpectedto growout

oftheinitial chargeofdiscrimination.”EEOCv. Wal-MartStores,Inc.,154F.3d417

(5th Cir. 1998)(citingSanchezv.StandardBrands.Inc.,431 F.2d455,465 (5th Cir.

1970)). In addition, from therecordpresentlybeforethe court, it appearsthatGoss

didnotfail tocomplywith EEOCadministrativeprocedures.Thus,thecourtwill not

granta motionto dismisson this unsupportedbasis.

C. RequisiteNumberOf Employees.

The defendantsnext attack Goss’sassertionthat shewas employedby a

companythathadfifteenor moreemployeespursuantto 42U.S.C.§ 2000e(b). The
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defendantshavefailed to presentanyevidenceto supporttheirargumentregarding

this issueandinsteadhaveimproperlyreliedonlyoncounsel’sconclusorystatements.

Thisargumentis moreappropriatelyaddressedin a motionfor summaryjudgment

requiringevidentiarymaterialsin support,asopposedto amotion to dismiss.

D. RequestFor Abstention Or A Stay.

Finally, the defendantsassertthatthis courtshouldabstainfrom hearingthis

actionbasedon the ColoradoRiver doctrineof abstentionor, at a minimum,should

staytheactionbecauseGossdidnotdisclosearelatedactionpendingin statecourt.

Under Colorado River, a district court may abstain from a case only under

“exceptionalcircumstances.”Cob.RiverWaterConservationDist. v. UnitedStates,

424 U.S. 800, 813, 96 S. Ct. 1236, 1244 (1976)(citation omitted). The Colorado

River abstention doctrine is based on principles of federalism, comity and

conservationof judicial resources.~ EvanstonIns. Co. v. Jimco,Inc., 844 F.2d

1185, 1189 (5th Cir. 1988). Thedoctrinerepresentsan “extraordinaryandnarrow

exception”to the“virtually unflaggingobligationofthe federalcourtsto exercisethe

jurisdictiongiventhem.” Cob.River, 424U.S.at 817, 96 S. Ct. at 1246.

ColoradoRiver abstentionis applied to avoid duplicative litigation when

parallelproceedingsare pendingin federalandstatecourt. ~ DiamondOffshore

Co.v. A & B Builders,Inc.,302F.3d531, 538-40(5thCir. 2002). Federalandstate
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courtactionsare parallelunderthe doctrineif they involvethe samepartiesandthe

sameissues.~ ich at 540. Here,as farasthis court is aware,Gosshasnotfiled a

counterclaimin the statecourt suit and herallegationsof sexualharassmentare

containedonly in her federalcourt suit. In addition, the court can perceiveno

exceptionalcircumstanceswarrantingabstentionorastaythatarepresentinthiscase.

S~Cob. River, 424 U.S. at 813, 96 S. Ct. at 1244 (describingabstentionas an

“extraordinaryandnarrowexceptionto the duty of a District Courtto adjudicatea

controversypropertybeforeit”). Therefore,themotionto dismissonthis groundis

unfounded.

III. CONCLUSION

Basedontheforegoing,thedefendants’motionto dismiss (RecordDocument

10) is DENIED.

An orderconsistentwith the termsof this MemorandumRuling shall issue

herewith.

THUS DONE AND SIGNED at Shreveport,Louisiana,this 2nd day of

February,2010.

~G~~GG
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