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VERSUS JUDGEDONALD E. WALTER

DONQUATIS L. WHITE, ETAL MAGISTRATE JUDGEHORNSBY

ORDER

BeforetheCourt is aMotion to RemandandMotion for PaymentofCostsandExpenses

[Rec. Doe.#8] filed by Plaintiffs, TeddyFincher,etal.

This CourthasreviewedtheOpposition[Rec.Doe.#lOf aswell astherelevanteaselaw

on improperjoinderofparties.SeeSmaliwoodv. illinois CentR.R.Co., 385 F.3d568(5th Cir.

2004). BothPlaintiffs andLouisianaFarmBureauCasualtyJnsuranceCo. (“Farm Bureau”)are

citizensofLouisiana. Ordinarily this factwould precludejurisdictionpursuantto 28 U.S.C. §

1332becausecompletediversitywould bemissing.SeeCardenv. Ar/comaAssociates,110 S.Ct.

1015(1990).However,Defendantscontendthatin assessingthis Court’sjurisdictionFarm

Bureau’scitizenshipshouldnot beconsideredin that it hasbeenfraudulently/improperlyjoined.2

If FarmBureauwasfraudulently/improperlyjoined thenits presencewill not barthis Court’s

jurisdiction. In addition,in thateventit is notnecessaryto obtainFarmBureau’sconsentto

1ThePlaintiffs did not file a Reply to theOppositionto addresstheissuesofimproper
joinderraisedby theDefendants.

2Foryearstheterm“fraudulentjoinder” wasused.TheFifth Circuit nowrefersto
“fraudulentjoinder” as“improperjoinder.”SeeMelderv. Al/slateCorp.,404 F.3d328, 329 (5th
Cir.2005).
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removal. Jerniganv. AshlandOil Inc., 989F.2d812, 815 (5th Cir.1993).

Oncea casehasbeenremoved,theburdenlieswith theremovingpartyto provethatthe

courthasjurisdictionto decidetheclaim. Jerniganv. AshlandOil Inc. 989 F.2d812,815(5th

Cir.1993)(citing Dodson“. SpiliadaMaritime Corp.,951 F.2d40,42(5thCir.1992)). One

prerequisiteto removalis thatthis Courtmusthaveoriginaljurisdiction.28 U.S.C. § 1441(a).

Defendantsrely on diversityjurisdictionpursuantto 28 U.S.C. § 1332 to satisfythis requirement.

If removalis basedon theclaimthat non-diversepartieshavebeenimproperlyjoined, thenthe

removingpartymustestablisheither:“actualfraud in thepleadingofjurisdictionalfacts,”or “an

inability oftheplaintiff to establishacauseofactionagainstthenondiversepartyin statecourt.”

Smallwoodv.illinois CentR.R.Co., 385 F.3d568(5thCir.2004)(en bane),cert deniedby,

illinois CentR. Co. v. Smallwood,544 U.S. 992, 125 S.Ct. 1825(2005)(citing Travisv. Irby, 326

F.3d644(5th Cir.2003)). Thereis noallegedfraud in this case.Accordingly,our focusis the

secondbasisfor improperjoinder.SeeTravis,supra.

The focusofthis Court’s inquiry is on thejoinderoftheforumstatecitizen,noton the

meritsof Plaintiffs’ case.Smallwood,supraat 573. In resolvingthis issue,wemustdetermine

whethertheremovingDefendantshavedemonstratedthatPlaintiffs have“no possibility of

recovery”againstthe in-state/non-diversedefendant;i.e. thatthereis “no reasonablebasis”for the

district courtto predictthatthePlaintiff might recoveragainstthe in-state/non-diversedefendant.

Smallwood,supra.

ThisCourtmayresolvethis issuein oneoftwo ways: 1) thecourtcanlook at the

allegationsofthecomplaintto determinewhetherthecomplaintstatesa claim againstthe

instate/non-diversedefendantunderstatelaw (i.e. aFED. R CIV. P. 12(b)(6)analysis);or 2) in the

few caseswheretheplaintiff hasstatedaclaim, buthasmisstatedor omitteddiscretefactsthat



would determinetheproprietyofjoinder,thecourtmay,in its discretion,piercethepleadingsand

conducta summaryinquiry. Smallwood,supra. Ordinarily, if a plaintiff survivesthe 12(b)(6)

analysisthereis no improperjoinder. id The“summaryinquiry is appropriateonly to identify

the presenceof discreteand undisputedfactsthat wouldprecludeplaintiffs recoveryagainstthe

in-statedefendant.” Id. at573~74~3Themotiveorpurposefor thejoinderofthe in-state

defendantis irrelevantto this inquiry. Id at 574. Thecourtmustconsider“all unchallenged

factualallegations”in the light mostfavorableto theplaintiff. Travis,supra. Any contested

issuesoffactandambiguitiesof statelaw mustbe resolvedin favorofremand.Id If the

removingdefendantfails to establishimproperjoinder,thendiversity is notcomplete(andlor

removalis improper),andremandis required.Id.

Failure to Join

StateFarmdid notjoin in thethisremoval. Ordinarilythis wouldbea groundto remand

anaction. In supportofthisargument,thePlaintiffs pointto thisCourt’s decisionin S& S

Investmentsv. Petrohawk,2009WL 152273 (June3, 2009W.D. La.). S & SInvestmentsis

distinguishablefrom thecaseat hand. In thatcase,bothdefendantswerediversefrom the

plaintiff Secondly,therewasno assertionofimproperjoinderasis theeasehere. Accordingto

theFifth Circuit “a removingpartyneednot obtaintheconsentof aco-defendantthatthe

removingpartycontendsis improperlyjoined.” Ricov. F/ores,481 F.3d234, 239 (5th Cir. 2007)

(citing Jerniganv. Ash/andOil, Inc., 989 F.2d812,815(5thCir. 1993)). As suchif StateFarmis

consideredto havebeenimproperlyjoined, thentheirlackofconsentis irrelevant.

ClaimsAgainstStateFarm

Plaintiffs contendthat theyhavevalid claimspendingagainstStateFarmfor

31n otherwords,factsthat canbe easilydisprovedif not true. Id



uninsuredlunderinsuredmotoristcoverageandmedicalpayments:

Uninsured/UnderinsuredMotorist Coverage

WhenPlaintiffs purchasedtheirinsurancetheyexecutedawaiverof

uninsured/underinsuredmotoristcoverage.Plaintiffs contendthatthiswaiver is invalid.

Recently,theLouisianaSupremeCourtdeterminedwhat wasnecessaryfor avalid waiverof

uninsured/underinsuredmotoristcoverage.Thecourtstatedfora waiverto be valid it must

complywith six requirements:

(1) initialing theselectionorrejectionofcoveragechosen;(2) if limits lower than
thepolicy limits arechosen(availablein options2 and4), thenfilling in the
amountof coverageselectedfor eachpersonandeachaccident;(3)printing the
nameofthenamedinsuredorlegal representative;(4) signingthenameofthe
namedinsuredor legal representative;(5) filling in thepolicy number;and(6)
filling in thedate.

Duncanv. US.A,A.Ins. Co., 950 So.2d544, 551 (La. 2006). Turningto Exhibit 1 ofthe

Plaintiffs’ Motion to Remand[Rec.Doc.#8] andthewaiverattached,it appearsto comply with

all of therequirementsand wouldbeupheldin a Louisianacourt. As such,thePlaintiffs do not

havea valid claim againstStateFarmfor uninsured/underinsuredmotoristcoverage.

Medical Payments

Plaintiffs ftirther contendthat theyhavenot settledtheirmedicalpaymentsclaimwith

StateFarm. Accordingto theirpolicy, theyareentitled to amaximumpayoutof $5,000for

medicalpayments.StateFarmhasissuedacheckfor thefill $5,000. Plaintiffs do not dispute

this amount. However,theyhaverefusedto cashthecheckstatingthattheyareowedinterestand

penaltiesfor StateFarm’ssupposeddelayin issuingthecheck. ThePlaintiffs havenotoffered

this Court anymorethanconclusoryassertions.Theyhavenot pledthis claimwith an amended



complaint. StateFarmhascompliedwith its obligations. JudgeHicks in Hunterv. Sirmans,2008

WL 4717067(W.D. La.Aug. 15,2008)faceda similar issuewhenaplaintiff refusedto releasean

insurancecompanythathadfulfilled thetermsofits insurancepolicy. Thecourt in that instance

dismissedtheclaimsagainstthatinsurancecompany.This Courtis persuadedthat StateFarmhas

compliedwith its contractualobligations. FarmBureauwasimproperlyjoined to defeatdiversity

jurisdictionandthustheMotion to Remandshouldbe denied.

Upondueconsideration,IT IS ORDEREDthatPlaintiffs’ Motion to Remandtheirclaims

againstWernerEnterprises,Inc. andACE AmericanInsuranceCompany[Rec.Doc.#81 is hereby

DENIED, andPlaintiffs’ Motion for PaymentofCostsandExpenses[Rec.Doc.#8] is hereby

DENIED. IT IS FURTHERORDEREDthat Plaintiffs’ claimsagainstLouisianaFarmBureau

areREMANDEDbackto theSecondJudicial District Court,Bienville Parish,StateofLouisiana.

THILJSDONE AND SIGNED, this ______ day ofOctober,2009.

DONALD E. WALTER
UNITED STATES DISTRiCT JUDGE


