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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
SHREVEPORT DIVISION

DERRICK DEWAYNE GRANT #131548 CIVIL ACTION NO. 16-cv-0077
VERSUS JUDGEELIZABETH FOOTE
N. BURL CAIN, ET AL. MAGISTRATE JUDGE HORNSBY

MEMORANDUM ORDER

Before the Court is the Report and Recommendation of the Magistrate Judged[Recor
Document 19]. Having thoroughly reviewed the record and the written objectionsHéedptirt
CONCURS with the Report and Recommendatiaith the exception of the findings regarding
the prosecution’s comments on Petitioner’'s faostst silenceWith respect tahe postarrest
silence the CourlCONCURS In the result, butindsthat the Magistrate Judgaly addressethe
references that th@rosecutioomadeduring crossexaminatioraboutPetitioner’s prearrest silence
and did not address theeferences that thprosecutionmade during closing argumeabout
Petitioner’s postirrest silence.

As set forth in the Report and Recommendation, Petitioner was tried and convicted of
attempted secondegree murder for the shooting Mfchael Parker Record Document 19, 4.

He allegedlycarried outthis shootingwith two other men, William Hal(“*Hall”) and Ira Ross
(“Ross”). Id. at 2-3. At trial, Petitioner chose toestify and claimed for the first timghat an
individual namedlackie Sander8Sanders”)was the third person involved in the shooting with
Hall and Rossld. at 1112 Petitionerstated that he was at homatching televisiorwhen he
heard Hall yelling outside his back dofat. at 11. Hall was asking Rqs¥Vhere is Little Jackie?”

in reference to Sandeisl. Hall and Ross toldPetitioner that the police were searching tloem
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and askedPetitionernot to let the officers in the houskl. at 12. When the police officers
approached the houdegtitioner gave them permission to come in agakch Id. Petitioner, Hall,
and Ross were placed on the front porch during the search and were advised\iraineia
rights after the officers founidcriminatingevidence inside the hese.ld. at 12—-13.
On direct examination, defense counsel asked Petitioner why he consentedetrdhe s
Id. at 12. Petitioner replied, “Because | just, | meanl mean, how can you not tell the police?”
Id. On crossexamination, the prosecutor asked Petitioner why he did not tell patioat
Sanders involvementwhen they initially requested permission to search hissédd. The
prosecutor revisited this issue in his closing rebuttal, stating:
Who in the world would béhe most interested in getting to the bottom of it? An
innocent man. An innocent man would stand before the police and go, “Look, |
didn’t have anything to do with it. These guys just came in. They just did a murder.
| don’t want to be involved in this.dornt want to do anythingYou know, y’all
have arrested me. Y’all have taken togail, accused me of killing somebody; but
I’'m going to be quiet about. I'll tell you what. We’ll come up with this whole
defense and, you know, use the oldest defense in the world and blame it on the dead
guy. And I'm going to spring it on the jury the day of trial.” That’s just stupid.
That'’s all that is. And that's exactly what they’'ve given you.
Id. at 13; Record Document 48 p. 225emphasis addedpetitioner asserts that these references
to his posfarrest silence violated the Supreme Court’s holdinBagle v. Ohig 426 U.S. 610

(1976) and therefore constitute a due process violation. Record Document 1-1, p. 36.

l. Presence of a Doyle Error

In Doyle v. Ohiq the SupremeCourt held that “the use for impeachment purposes of
petitioners’ silence, at the time of arrest and after receiMimgnda warnings, violated the Due
Process Clause of the Fourteenth Amendment.” 426 U.S. at 619. The Couneddhsb an
arrestee’s silence after being givBtiranda warningsmight represenhothing more than his

exercise of the right to remain silett. at 617.Thereforejt would beadeprivation of due process



to allowthatsilence to be used to impeach an exculpattwgythat was fered for the first time
at trial.1d. at618.

At Petitioner’s trial, the prosecution reégeicechisfailure to tell the police about Sanders’s
involvementboth before and aftére wasarresed In Jenkins v. Andersoithe Supreme Couineld
that the use of a criminal defendant’s -preest and thereforepre-Miranda, silence for
impeachment purpose®esnot violate the Fourteenth Amendmend74J.S. 231, 240 (1980).
When a defendant elects to testify on his own behalference to his pr@rest silence does not
impose the fundamental unfairness represented by a reference to {fasgsissilenced. In the
instant casehe state court and the Report and Recommendation both found that the prosecutor’s
crossexamination of Petitioner did not representDayle violation because the questions
concerned Petitioner’s silence after the police officers requestedrth$es house, but before he
was arrested and reged Miranda warnings.State v. GrantNo. 47,365KA (La. App. 2 Cir.
9/20/12); 105 So. 3d 81, 89; Record Document 195pThe Court agrees with trenclusion
that the prosecutor’s questions during cresaminatiordid notviolate Doyle because they dealt
with Petitioner’s prearrestsilence However, the Court finds that the state court and the Report
and Recommendation did not address the prosecutor's comments in closing argaboahts
Petitioner’spostarrest silencé.

During hisrehuttal close the prosecutohypothesized lzout what Petitioner’s thought
procesamight have beemwhen hefailed to tell the police thait was Sanders, and not himho

was the third man involved in the shootiiRecord Document 18, p. 225 The prosecutor &id,

1 The state court found thafe]ven if the state’s referende Sanders @asa Doyle violation, we
find that it was harmless error, given the strong direct and circumstamtiahee establishing the
defendant’s guilt.’Grant, 105 So. 3d at 92 n.3. This statemfails to address the prosecutor’s
comments during closing argument.



“You know, y'all have arrested me. Y’all have takentmgil, accused me of killing somebody;

but I'm going to be quiet aboitt” 1d. The prosecutowent on to state,l’ll tell you what. We'll

come up with this whole defense and, you know, use the oldest defense in the world and blame it
on the dead gu¥.ld. The Court finds thathese remarks constitutedDeyle error becauséhe
prosecutor useBetitioner’s posarrestsilenceto impeach his exculpatosforythat Sanders was
thethird man involved in the shootin§ee Doyle426 U.S. at 619.

[. Standard of Review

In Brecht v. Abrahamsgrthe Supreme Court held thBbyle errors are subject to the
Kotteakosharmless error standard, which requires a conviction to be overturned when the error
“had substantial and injurious effect or influence in determining the jury’s v&&0& U.S. 619,

623 (1993) (quotinglotteakos v. United Stated28 U.S. 750, 776 (184 The petitioner irBrecht

was convicted of firstegree murdetd. at 624-25. At trial, he took the stand and claimed for the
first time that the shooting had been an accidentat 624. During crosexamination, the state
asked the petitioner if he had told anyone that the shooting was an accident at any pnt bef
trial. 1d. at 625. The state’s closing argument also made several references to theepgstition
silence about this exculpatory stoly. The petitioner raised thi3oyleerror on direct appeal, lost

at the state supreme court level, and then reassert@byeclaim via28 U.S.C.8 2254.1d. at

626.

The Courtdetermined that th€otteakosstandard should apply Royleerrors on collateral
review instead ofthe more onerous “harmless beyond a reasonable doubt” standard set forth in
Chapman v. California386 U.S. 18, 24 (1967d. at 623.The Court foundthatDoyleerrors fall
into a category of constitutional violations known as “trial errdcs.at 629.Trial errors are errors

thatoccur during the presentation of the case and #ffgct on the trial can be “quantitatively



assessed” irthe context ofthe other evidence presenteltl. They aredistinguishablefrom
structural defects, such as the deprivation of the right to counsehfewitthe entire trial process
and require automatic revershl. at 629-30. The Court opined thiae Kotteakosharmless error
standards “better tailored to the nature apdrpose of collateral review” undgr2254 tharthe
Chapmanstandardwhen determining wéther habeaselief should be grantetlased ora trial
error. Id. at 63—-38.The Court held that the prosecutor's commeaggrdinghe petitioner’s post
arrestsilence did not substantiglinfluence the jury’s verdictid. at 638. The Court based this
finding on the relatively small number of referendesthe petitioner’'s postarrest silence
throughout the trial, the permissible references to the petitiqorexazrest silence théad already
beenmade, and the existence of other evidence against the petilidnat.639.The facts of
Brechtalign closely with the facts of Petitioner’s case.
1. Conclusion

In this case, the prosecution’s permissible references to Petitionerssrese silence,
combined with the relatively minor amount of time the prosecutor spent discussitngnees
postarrest silence in his rebuttal close, lead this Court to find th&@dkke error was harmless.
Like in Brecht the prosecutor’s permissible references to Petitionersipestsilence rendered
the references to his peastrestsilence merely cumulative in effetd. The prosecutor’s references

to Petitioner'spostarrestsilencemade up only a small portion of the prosecution’s closing

2The Court notes that i@hapmarv. United Statgb47 F.2d 1240, 1249 (5th Cir. 197#e Fifth
Circuit heldthat aDoyle error occurringunder circumstances similar to this case constitute
reversible error.(“When the prosecution uses defendant's-posst silence to impeach an
exculpatory story offered by defendant at trial and the prosecutiectlgliinks the implausibility

of the exulpatory story to the defendant's ostensibly inconsistent act of remaleintgr&versible
error results even if the story is transparently frivofguddowever, theCourt findsthat the
Supreme Court’'dater holding in Brecht that Doyle errors are eversibleonly if they “had
substantial and injurious effect or influence in determining the jury’s veérdictplicitly
supersedes ihFifth Circuit precedenin the context of this casBee Brecht507 U.S. at 623.
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argumentand rebuttaf Id. Additionally, the state presented a significant amount of evidence
against Petitioner, including the testimony of Hall, who identified Petitionenesf the shooters
and provided several other details about the shooting that were corroborated by ot&sesit
SeeRecord Document&8-5, pp. 20207 & 209-21; 18-6, pp. 98107.Accordingly, the Court
holdsthat theDoyleerror in this case did not have a “substantial and injurious effect or influence
in determininghe jury’s verdict.”ld. at 623.

Therefore, it is ordered that GranPetition for Writ of Habeas CorpusENIED.

Rule 11 of the Rules Governing Section 2254 Proceedings for theDist&Ect Courts
requires the district court to issue or deny a certificate of appealabiléy iwknters a final order
adverse to the applicam. court may issue a certificate of appealability only if the applicant has
made a substantial showing of the denial of a constitutional right. 28 U.S.C. § 2253(c)(2). The
Court hasconsideed the record in this case and the standard set forfh2a53 Although the
Court denies the Petition for Writ of Habeas Corpus, the CGRANTS a certificate of
appealability because the applicant megle a substantial showing of the denial of a constitutional
right.

A judgment consistent with this ruling will issue herewith.

THUS DONE AND SIGNED in Shreveport, Louisiana, thiszwt_ dawiairch, 2019.

et
ELIZABETH E. FOOTE
UNITED STATES DISTRICT JUDGE

3The prosecution’s closing argument and rebuttal makapppoximatelythirty-two pages of the
trial transcript. The prosecution’s referengd’etitioner’s posarrestsilence occpiesten lines of
one pageSeeRecord Documdri8-6, pp. 180-97, 212-27.
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