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UNITED STATESDISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

SHREVEPORT DIVISION

SHANNON RULE, ET AL. CASE NO. 5:16-CV-01408
VERSUS JUDGE ELIZABETH E. FOOTE
SOUTHERN INDUSTRIAL MECHANICAL MAG. JUDGE KAREN L. HAYES

MAINTENANCE CO,,L.L.C,,ET AL.

MEMORANDUM ORDER

Before the undersigned Magistrate Judge, on reference from the Disuiitt €@
motion for leave to file second amended complaint [doc. # 122] filed by plaintiffs Shannon Rule
and Karina Esquivekt al The motion is opposed. Faasons assigned below, the motion is
grantedin-part and denieéh-part?

Background

On October 7, 2016, Shannon Rule and Karina Esquivel filed the instant collective action
under the Fair Labor Standards Act (“FLSA”), 29 U.S.C. 88 20%eq, individually, and on
behalf of all other similarhgituated current and former employees of Southern Industrial
Mechanical Maintenance Company (“SIMMCQ?”) for unpaid wages, overtime, licaddat
damages, attorney’s fees, and costs. (Compl., 11). Bpdgjfplaintiffs allege that they were
hourly, nonexempt employees entitled to overtime pay under the FLSA, but that SIMMCO
failed to include their per diem amounts in their regular pay when calculating @nd pa

overtime. (Compl., 1 102). Plaintifs contend that because SIMMCOQO'’s per diem policas

1 As this motion is not excepted in 28 U.S.C. § 636(b)(1)(A), nor dispositive of any claim on the
merits within the meaning of Rule 72 of the Federal Rules of Civil Procedure, thipiaul

issued under the authority thereof, and in accordance with the standing order of thisAxour
appeal must be made to the district judge in accordance with Rule 72(a) and L.R. 74.1(W)
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tied to the amount of hours worked and subject to reduction on an hourly basis, the per diem
must be included as a component of their regular rate of pay for purposes of ovddime.
(citing Newman v. Advanced Tech. Innovation Corg9 F.3d 33, 38 (1st Cir. 2014)).

On December 30, 2016, plaintiffs filed a motion to conditionadlyity a collective
action and to authorize notice to prospective parties. [doc. # 12]. On March 6, 2017, the
undersgned recommendetiat the motion be granted, as revised. (March 6, 2017, R&R [doc. #
22]). On April 24, 2017, the District Court adopted the report and recommendation and
conditionally certified the collective action. (April 24, 2017, Order [doc. #. 45])

On June 14, 2017, the court granted plaink#és’e to amentheir complaint to join
SIMMCO'’s officers/ownersDavid Blurton and Ginger Blurton, as additional defendaree
doc. #s 73, 84-85. On February 12, 2018, SIMMCO fiteithe record a gygestion of
bankruptcy. [doc. # 108].

For almost ongear, plaintiffs and the Blurtons did nothing to advance the frasgial
until the District Courprompted them by convenirglanuary 7, 201%tatus conference See
doc. #s 109-110.At the congrence, plaintiffseaffirmedtheir interest in pursuing their claims
against the Blurtons.Accordingly, on January 22, 2019, the undersigned held a scheduling
conference and issued a new scheduling order. [doc. #511]2-

On February 19, 2019 — more one and one-half years after joining the Blurtons as
defendants- plaintiffs servedeachwith their initial interrogatories and requests for production.
(Interr. & Regs. for Prod.; M/Compel, Exh. C). On March 21, 2019, the Blurtons responded to
plaintiffs’ discoveryrequests (Defs. Resps. to Interr. & Regs. for Prod.; M/Compel, Exh. D

On May 7, 2019, plaintiffs filed the instant motion for leave to amend their complaint to
add the following defendants(i) former SIMMCO Project Manager David Payne; (ii) former

SIMMCO Human Resources Director Vanessa Carrasco; (iii) former SIMM@@riatendent
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Randy Sawdey; (iv) former SIMMCO Safety Director Tom Pegr@gn“Southern Industrial
Mechanical Maintenance Company lor SIMMCO I, a successor corapy to SIMMCO; and
(vi) The Blurton Group, LL.C., a joint employer of plaintiffs.
On May 20, 2019, the Bitons filed their opposition to plaintiffs’ motion, in which they
argued that the proposed amendment was untimely and futile. [doc. # 133]tiffPfded
their reply brief on May 24, 2019. [doc. # 138]. Thus, the matter is ripe.
Analysis
Rule 15 of the Federal Rules of Civil Procedure provides that leave to amend shall be

“freely” granted “when justice so requires.” Fed.R.Civ.P. 15(a)@hwever, where, as here,
amendment is sought after expiration of a court’s scheduling order deadlia€,3Ra)’s liberal
standard isnapplicable unless, and until the party seeking leave first satisfiesotlee m
demanding requirements of Rule 16(kpee Fahim v. Marriott Hotel Services, 851 F.3d
344, 348 (4 Cir. 2008) (citation omitted).

l. Rule 16

Under Rule 16(b), “a schedule may be modified only for good cause and with the judge’s
consent.” Fed.R.Civ.P. 16(b)(4). To obtain an extension of a scheduling deadline, the
requesting party must demonstrate that, despite its diligence, it cannot bhasoeet the
deadline. Fahim, supra(citations omitted). The four factors relevant to good cause include,
(1) the explanation for the failure to timely move for leave to amend; (2) the amperof the
amendment; (3) potential prejudice in allowing the amendment; and (4) the avgitafalit
continuance to cure such prejudiceld. (citations and internal quotation marks omitted). The
court considers each factor, in turn.

a) Explanation for Failure to Timely Seek Leave to Amend

i) Individual Defendants



Plaintiffs attribute the timing ofhis motion to the fact thaihey did not uncover requisite
facts to support FLSA claims against the individual defendants until the Blurtwes skem
with their supplemental discovery responses on May 1, 2@&M/Leave to Amend, Exh. D.
The Blurtons contend that the individual defendants were disclosed as potentiadesitinethis
case as early as January 2017, in connection with SIMMCO's initial disdosErethermore
on January 9, 2017, its respanses to plaintiffs’ first set of discoverg]MMCO identified
Randy Sawdey, David Payne, and Tom Pegram as individuals who supervised glaifidifs.
Opp., Exh. 1). At that time, SIMMCO also identified Vanessa Carrasco as Huoa péno
entered the wterlying data for calculating overtimeld. However, SIMMCO limited its
discovery responses to the two original plaintiffs, and expressly excluded persmnsght
later consent to participate in a collective actiboertified 1d. The Blurtondurtherargue
that plaintiffs themselves should have known who their supervisors were from the suit’s
inception.

The court observes thabder the FLSA, & “[e]mployer includes any person acting
directly or indirectly in the interest of an employer in relation to an employ@8.U.S.C. §
203(d)(internal quotation marks omitted)The Fifth Circuit uses the “economic reality” test to
assessvhether therés an employer/employee relationshigray v. Powers673 F.3d 352,
354-55 (5th Cir.2012[citations omitted). In order to resolve whether an individual or entity is
an employer, the court musbtnsider whether the alleged employét) possessed theogver to
hire and fire the employees, (2) supervised and controlled employee work schedules or
conditions of employment, (3) determined the rate and method of payment, and (4inexhinta
employment records.”ld. (citation omitted). In casesnvolving more than one potential
employer, tle court “must apply the economic realities test to each individual or entity @ltege

be an employer and each must satisfy the four part tedt.{citation omitted).
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The court is not persuaded thia¢ plaintifs in this collective action would haved
personal knowledgas to all of the foregoing factofsr the prospective defendantdvioreover,
the court acceptglaintiffs’ explanation that they did not obtain additional information to support
their claims gainst the individual information until the Blurtons supplemented their discovery
responses on May 1. In fact, the Blurtons contend that plaistiiffslo not allege sufficient
facts to assert plausible claims against the individual defend&@wdsediscussioninfra.

Although not emphasized by plaintiffs, the need to join additional prospective employers
beyond SIMMCO and the Blurtons did not crystallize until after SIMMCO filed&orkruptcy,
and therearlier this year, when the Blurtons intimatkedttthey did not have money or assets to
satisfy a judgment against thenseeEmail Correspondence; M/Extend Disc. Deadlines, Exh.
A. Regardlesslaintiffs promptly filed the instant motion within days after receipt of the
supplemental discovery responses.

i) The Blurton Group
The Blurtons argue that plaintiffs could have joined the Blurton Group within the
original deadline to amend pleadings because SIMMCOQO'’s website consistetuiypented that
SIMMCO was a division of the Blurton Group. Again, however, the need to join the Blurton
Group did not crystalize until only a few months agbeediscussionsupra Moreover, the
court appreciates plaintiffs’ decision to consolidate its joinder of parties intmotien, which
did not ripen untibfterreceipt of supplemental disceny responsesegardinghe individual
defendants.
iii) SIMMCO I
Plaintiffs assert that SIMMCO Il was not formed until October 1, 20%8eM/Leave
to Amend, Exh. C. The Blurtons apparently contendglatiffs should have sought leave to

amend to join SIMMCO Il before now. Of course, neither side did anything inabesafter
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SIMMCO'’s bankruptcy filing until prompted by the District Court in January 20I®addition,
plaintiffs did not want to file piecemeal amendmenteediscussion, supra
The court finds thaplaintiffs’ rationale for this out-ofime amendment iseasonable.

b) Importance of the Amendment

The Blurtons concede the importance of the amendment. Indeed, follBIMMCO’s
bankruptcy and with judgments and liens exceedB@rsillion already entered against the
Blurtons,seedoc. # 119-2, it is vital to plaintiffs to seek other potential sources of recovery.

c-d) Potential Prejudice and the Availability of a Continuance

Defendantgontend that amendment will protract theakeady lengthyroceedings.
While undoubtedly correct, the Blurtons shasponsibility with plaintiffs for noseeking to
advancehis case for almost one year after SIMME@ankruptcyfiling. Therefore, her
complaint rings hollow.

The Blurtons also assert that amendment “will introduce new, disputed legal fssues t
will require [sic] fundamentally alter this case.” (Defs. Opp. Memo, Byy. IHowever, the
court alreadys tasked withresoling whetherindividuals (the Blurtonsinay be considered
“employers” under the FLSA. This same issue will be at play as to thendexdual
defendants. Furthermore, discovery tied ®IMMCO Il and the Blurton Group should not
directly impactthe Blurtons -at least in their individual capacities.

Finally, the court observes that a continuance of scheduling deadlines is an eyaildbl
likely necessary) option here. Of course, a continuance is the very prejuditestBaurtons
seek to avoid. However, as the court observed in an earlier ruling, if the Blurtores\nakke
defense that does not turn upon additional discovery, then they remain at liberty to file a

dispositive motion.



Upon consideration of the Rule 16(b) factors, the court concludes #natiffd have
demonstrated good cause to support the otitraf-amendment dheir complaint to join
additional defendants Accordingly, the court will proceed to considenether amendment
should be permitted under Rule 15.

. Rule 15

Under Rule 15, “Whether leave to amend should be granted is entrusted to the sound
discretion of the district court . . Quintanilla v. Texas Television, 1nd.39 F.3d 494, 499 (5th
Cir.1998) (quoted source and internal quotation marks omitted). Yet, “[iJn the context of
motions to amend pleadings, ‘discretion’ may be misleading, because Fed. R. Civ) P. 15(a
‘evinces a bias in favor of granting leave to amend&ttin’'s Herend Imports v. Diamond &
Gem TradingJnited States of America Cd.95 F.3d 765, 770 (5th Cir. 1999) (quotibgssouy
v. Gulf Coast Inv. Corp660 F.2d 594, 597 (5th Cir. Nov. 1981)). A district court must have a
“substantial reason” to deny a request for leave to améuyt-Lea Travel Corp. v. American
Airlines, Inc., 283 F.3d 282, 286 (5th Cir. 2002) (citation omitted).

In deciding whether to grant a party leave to amend, the court considers thenfipllow
factors: 1) undue delay, 2) bad faith or dilatory motive, 3) repeated failurectdeficiencies
by previous amendments, 4) undue prejudice to the opposing party, and 5) futility of the
amendment. Rosenzweig v. Azurix Cor@32 F.3d 854, 864 (5th Cir. 2003) (citifRgman v.
Davis, 371 U.S. 178, 182 (1962)). Absent any of these factors, leave should be granied.

v. EMC Corp, 393 F.3d 590, 595 (5th Cir. 2004) (citiigman 371 U.S. at 182).



The Blurtons argue that tipeoposed amendment should be denied, as futile.the
Rule 15 context, an amendment is futile if it “wouddl to state a claim for relief upon which
relief could be granted.”Stripling v. Jordan Production CoLLC, 234 F.3d 863, 873 (5th Cir.
2000). A pleading states a claim for relief whiater alia, it contains a “short and plain
statement . . . showing that the pleader is entitled to relief . . .” Fed.R.Civ.R).8(a)3
withstand a motion to dismiss, “a complaint must contain sufficient factual mattepietes
true, to “state a claim to relief that is plausible on its facAshcroft v. Igbal556 U.S. 662, 129
S.Ct. 1937, 1949 (2009) (citirBell Atl. Corp. v. Twomb|ys50 U.S. 544, 127 S. Ct. 1955
(2007)). In addition, a proposed amendment is futile when the proposed “theory has been
adequately presented in a prior version of the complaidaimieson By and Through Jamieson
v. Shaw 772 F.2d 1205, 1208{5Cir. 1985) (emphasis added).

As set forth above, in cases involving more than one potential employer, the court must
apply the economic realities test to each individual or entity alleged to be anyermghd each
must satisfy the four paeiconomic realityest. Gray, supra However, “a party need not
establish each element in every cas®tozco v. Plackis757 F.3d 445, 448 (5th Cir.2014)
(citation omitted). The dominant theme is to impose FLSA liability upon indivsdubb
exercised “operating control” over employeelsl. (citation omitted). Muoeover, to better serve
the FLSA’s remedial purpose, the term “employer” must be interpreted modybtioan in
common law applicationsId. (citation omitted).

With this in mind, he court will address the plausibility of plaintiffs’ claims agathst

prospective defendants.

2 Insofar as the Blurtons also contest the timing of the motion under Rule 15, therutsttsi
any delay was not undue for reasons expressed in the Rule 16 analysis.

3 The court shares plaintiffs’ concern that the Blurtons do not enjoy standing toytecsec
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a) The Individual Defendants

Plaintiffs’ proposed second amended complaint includes the following allegations
against the individual defendants:

David Payne —was aformer SIMMCO superintendent who “was responsibledarpng
other things, (i) setting up the procedures for tracking, recording and accdionting amount
of overtime and per diem pay that was paid to Plaintiff and thendpiaintiffs at large job sites;
(ii) setting the work hours of Plaintiffs and aptPlaintiffs; (iii) hiring Plaintiffs and opin
Plaintiffs; and (iv) supervising and disciplining Plaintiffs and theingiaintiffs.” (Prop. 2¢
Amend. Compl., 1 18).

Randy Sawdey — was a former SIMMCO superintendent who “was responsible for,
among other things, (i) setting the work hours of Plaintiffs androptaintiffs; (ii) hiring
Plaintiffs and opin Plaintiffs; and (iii) supervising and disciplining Plaintiffs and theiopt
Plaintiffs.” 1d., T 19.

Tom Pegram —was aformer SIMMCO safetydirector, who “was responsible for,
amonogsic] other things, supervising and disciplining Plaintiffs and themptaintiffs” Id.,
120.

Vanessa Carrasco —was aformer SIMMCO humanresourceslirector, who ‘was
responsible for, among other things, maintaining payroll, hours worked and other personne

records for Plaintiffs and the opt-Plaintiffs” Id., {21.

futility argument on behalf ainrelated defendantsHowever, considerations of expediency in
this already old cadavor preamendment review of the sufficiency of plaintiffs’ allegations in
an effort to avoid unnecessarily protracting ttase’s lethargic progress and to ameliorate the
burden on prosmtive defendants against whom plaintiffs might not state a viable claim for
relief.
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Upon consideration, the court finds that plaintiffs allege sufficient facatisfyat least
two factors of the economic realities test o David Payne and Randy Sawdey, but no more than
one factor as to Tom Pegram and Vanessa Carrasco. Case law suggeststiffatrplash
allege facts to suppomultiple economic realities factseto state a plausible claim for employer
liability under the FLSA. See e.gDupre v. Westlawn Cemeterjééo. 13-356, 2013 WL
3730125, at *3 (E.D. La. July 12, 2018pe alsdMartin v. Spring Break '83 Prods., L.L,&88
F.3d 247, 253 (5th Cir.2012ustaining summary judgment in favor of defendant where plaintiff
only adduced evidence to support one economic realities factor). Accordingtputtidinds
that plaintiffs allege plausible claims for relief under the FLSA only againgtiBayne and
Randy Sawdey.

b) The Blurton Group

Plaintiffs’ proposed second amended complaint alleges that SIMMCO is adigfsi
The Blurton Group, and that “The Blurton Group, SIMMCO, and SIMMCO Il shared
employees, owners, and supplies and were all operated by Individual DefendantB&irigar
and David Blurton.” Prop. 29 Amend. Compl., R2).

Insofar as plaintiffs seek to impose liability against The Blurton Group urg@ng
employer” theory, they must satisfy the economic realities test as tantitys eGray v. Powers
673 F.3d 352, 355 (5th Cir.2012). However, plaintiffs do not allege facts to support any of the
economic realities factors. Rather, they allege only that The BlurtorpGrared employees,
resources, and ownershipTheseallegatons do not suffice.

To the extent that plaintiffs seek to impose liability against the Blurton Griaufs
apparent status as a parent compgar§iMMCO, the court may consider the four factor analysis
applied to labor disputesSee Lusk v. Foxmeyer &lth Corp, 129 F.3d 773, 777 (5th Cir.1997)

(citing Radio Union v. Broadcast Seyd80 U.S. 255, 257, 85 S.Ct. 876, 877 (1969hose
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considerations include: “(1) interrelation of operations, (2) centralized contadb@f br
employment decisions, (3) common management, and (4) common ownership or financial
control” Id. (citation omitted). Ultimately, however, the inquifptuses on the question
whether the parent corporation was a final decisnaker in connection with the employment
matters underlying the litigatioh Id. Furthermore;the mere existence of common
management and ownership are not sufficient to justify treating a parentatamp@nd its
subsidiary as a single employerlLusk, supra

Here, plaintiffs allege thabinger anl David Blurton were directly involved in the daily
operations, including employee and payroll operations of SIMMCO. (Pibpngend. &
Suppl. Compl., 19 17-18). They further allege that the Blurtons were directly involved in
developing and implementing SIMMCOQO's per diem policid. While common management
and ownership do not suffice for joint liability,the Blurtonsalso were acting on behalf ©he
Blurton Group when they performed their duties for SIMMCO, then this could tend to support a
finding that the Blurton Group was a joint employer.

In short,relying upon judicial experience and common sense, the court finds that
plaintiffs proposed amended complagtates glausible claim for reliedgainst The Blurton
Group,sufficient to afford defendant fair notice of the claim(s) against it, alongtiath
reasonablexpectatiorthat discovery will reveal relevant evidence for each of the elements of
the claim. Twombly, supra

C) SIMMCO 1I

Plaintiffs make the followingllegations against SIMMCO |II:

24. Defendant SIMMCO Il was formed in or around October 2018, while
Defendant SIMMCO was in b&ruptcy but still operating as an ongoing

concern. Thus, there is a substantial continuity of operations between SIMMCO
and SIMMQO II.
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25. Upon information and belief, Individual Defendants Ginger Blurton and
David Blurton (or both) are the owner or owners of SIMMCO |II.

26. Upon information and belief, Defendant SIMMCO Il has acquired assets
from SIMMCO. According to Individual Defendants Ginger and David Blurton,
SIMMCO Il operates out of the same location as SIMMCO. Further, SIMMCO

Il has the same or similar owners and supervisors, business model, employees,
equipmentfacilities, and provides the same or similar services B¥/&I0.

27. Through its owners, attorneys, and employees, as well as its relationship
with SIMMCO, SIMMCO Il had notice of the FLSA claims in this lawsuit
against SIMMCO and also was aware of the unlawful pay practices at issue in
this lawsuit.

28. SIMMCO has filed for bankruptcy and now is in liquidation. Accordingly, it
is likely that it is incapable of satisfying a judgment in favor of Plaintiffs and
optdin Plaintiffs.

29. SIMMCO Il is an active business in good standing with the Tennessee
Secretaryf State and has not filed for bankruptcy. Accordingly, SIMMCO I
can satisfy a judgment in favor of Plaintiffs and opRlaintiffs, whether
through execution upon assets or through a payment plan.
(Prop. 29 Amend. & Suppl. Complj.
These allegationsack the considerations for determining successor liability in
the federal employment law context. Rowe v. Maythe Fifth Circuit assumed

without deciding that the federal successorship doctrapplied to the FLSA. Powe

4 The Blurtons contest the veracity of plaintiffs’ allegatior8eeOpp. Memo., pg. 20 n. 3-4.
At the pleading stage, however, the canust“accept[ ] all weltpleaded facts as true, viewing
them in the light most favorable to the plaintiff.Gines v. D.R. Horton, Inc699 F.3d 812, 816
(5th Cir.2012).

5> The general rule is that when a company is sold in an asset sale, the bingilyetquires

the companys assetaminusits liabilities. Allen v. Priority Energy Servs., LL.Glo. 16-0047,
2017 WL 11037104, at *15 (W.D. Tex. Sept. 1, 2017) (citation omitted). However, “[u]nder
federal common law, there is an exception to this general rule known as the ductrine
successorship or successor liabifityld.
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v. May, 62 Fed. Appx. 557 (5th Cir.2003).The court then proceeded to consider the

first three factors oé nine factor testhat it used in an earliglecisionto determine

whether successor liability should be imposed in a discrimination case:
(1) whether the successor company had notice of the charge or pending lawsuit
prior to acquiring the business or assets of the predecessor; (2) the aliléy of t
predecessor to provide relief; (3) whether there has been a substantial continuity
of business operations; (4) whether the eewployer uses the same plant; (5)
whether he uses the same or substantially the same work force; (6) whether he
uses the same or substantially the same supervisory personnel; (7) wieether t
same jobs exist under substantially the same working conditions; (8) whether he
uses the same machinery, equipment, and methods of production; and (9)
whether he produces the same product.

Id. (citing Rojas v. TK Commc'ns, In&7 F.3d 745, 750 (5th Cir. 1996)

In Rojas,however the Fifth Circuit explained that it was the fitato factors that were critical.

Rojas, supra
Whether thesuccessor liabilitynquiry is properly focused upon two or three factors is

immaterial here; plaintiffs alleged facts to support all three. First, plaintiffseallggt

SIMMCO Il has the same owners, supervisors, business model, employees eafugna

facilities as SIMMCO. In other words, there is a continuity of operatiorecorfsl, via

common ownership and continuity of operations, SIMMCO Il had knowledge of the pending

lawsuit. Third, SIMMCO plausibly does not have sufficient assets to provide relief beitaise

® Other circuit courts have recognized that the federal successorship doctlies appLSA
claims. Robinson v. Ultimate Sports Bar, LL.So. 12-2311, 2014 WL 2050516, at *3 (N.D.
Ga. May 19, 2014 xff'd on other grounds sub nofobinson v. Alstqrb96 Fed. Appx. 871
(11th Cir.2015)collecting cases).

” The panel irPowemodified the order of the factors, and, without explanation, changed the
factor that focused updheability of thepredecessoto provide relief, to thability of the
successoto provide relief. See Powe, supraUnder the Fifth Circuit’s rule of orderliness, the
court will apply the test astated in the published decision of the earlier panelRaas

13



in the process of being liquidated in bankruptcy. Finally, SIMMCO Il purchaskzhst some
assets from the bankruptcy estatelaintiffs’ allegations suffice to state a plausible claim for
relief against SIMMCO II, along with the reasonabkpectatiorthat discovery will reveal
relevant evidence for each of the elements of the claimvombly, supra

TheBIlurtons furtherargue that plaintiffs lack standingloing a claim against SIMMCO
Il under a “mere continuation” theory because that claim belongs to the bankai@taest must
be brought by the trusteeSeeln re Emoral, Inc,. 740 F.3d 875, 879 (3d Cir.2014)To be
consideredproperty of the estate,”

the claim must be a “general one, with no particularized injury arising from it.”

On the other hand, if the claim is specific to the creditor, it is a “personal” one

and is a legal or equitabileterest only of the creditor. A claim for an injury is

personal to the creditor if other creditors generally have no interest in that claim
In re Emoral, Inc, 740 F.3d 875, 879 (3d Cir.2014).
Furthermore, the bankruptcy trustee is the proper pariguanae a cause of action that
constitutes “property of the estate” because it inures to the benefit of aléthos 1d.

On the present record, the court is not persuaded that plaintiffs’ attemptsue {heis
FLSA claim against SIMMCO Nia asuccessor liability theory is a “general claim with no
particularized injury arising from it.” Rather, courts have recognizedistinct nature of
employment relatedlaims and theital policy considerations that permit successor liability as to
thoseclaims. See e.gAnderson v. J.A. Interior Applications, In®&lo. 97-4552, 1998 WL
708851, at *6 (N.D. Ill. Sept. 28, 1998).

Furthermore, even it is later determined that the plaintiffs’ FLSA/successor liability

claim against SIMMCO Itoesconstitue property of the estate, the trusadeayscould

abandon the claim in favor of plaintiffs, substitute himaslplaintiffherein, or plaintiffs could
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obtain leave from the bankruptcy court to pursue the instant cl&egell U.S.C. § 554
(abandonment). In other words, the Blurtons have not established that plaintiffs deenat sta
claim for relief against SIMMCO |II.
Conclusion

With the exception of plaintiffs’ claims against Pegram and Carrasco, thefiodg that
plaintiffs’ proposed amendment is not futile, andréiore leave should be granted.

For the foregoing reasons,

IT IS ORDERED thaplaintiffs’ motion for leave to file second amended complaint [doc.
# 122] is GRANTEDIN-PART and DENIEBIN-PART. Within the next seven (7) days from
the date of this order, plaintiffs are granted leaverépare and file a second amended complaint
that joinsonly: David Payne, BRndy Sawdey'Southern Industrial Mechanical Maintenance
Company II"(SIMMCO 11), and The Blurton Group, L.L.C.

In Chambersat Monroe, Louisiana, this®ay pf July 2019

KAREN L. HAYES
WNITED STATES MAGISTRATE JUDLGCE
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