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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
SHREVEPORT DIVISION

RAY GRIFFIN ) CIVIL ACTION NO. 5:16-cv-1519
D.O.C. #85249 SECTION P
VERSUS : JUDGE S. MAURICE HICKS,
JR.
JERRY GOODWIN ) MAGISTRATE JUDGE HAYES

MEMORANDUM ORDER

Before the court is the application for writltdbeas corpus§iled pursuant to 28 U.S.C. §
2254 by petitioneRay Griffin (“Griffin ). Griffin is an inmate in the custody of Louisia®ma
Department of Public Safety and Corrections igndcarcerated ddavid Wade Correctional
Center (“DWCC”) in HomerLouisiana.

This matter has been referred to the undersigned for review, report, and eswetion
in accordance with the provisions of 28 U.S.C. § 636 and the standing orders of the court.

l.
Background

Griffin pleaded guilty to armed robbery. Doc. 1, p. 1. On July 30, 2001, he was
sentenceih the Twenty-Sixth Judcial District Court (“28' JIDC”) in BossietParishto 40 years
imprisonmentld. He claimsthat his appeal to the Second Circuit Court of Appeal, wherein he
argued excessive sentence, was denlieédat 2.Griffin states that the appeal was docketed as
04-KH-39511.1d. He alleges that he did not seek further review by a higher state wburt.
However, the published jurisprudence shows that the Louisiana Supreme Court desied writ

November 29, 2005SeeState ex relGriffin v. State 2004KH-3209, 916 So.2d 155 (La. 2005);
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Parish of Bossier, 26JDC Div. D, No. 100,330; to the Court of Appeal, Second Circuit, No.
39511KH.

Griffin states that his next filing was a writltdbeas corpufiled in the Louisiana Supreme
Court on June 29, 2016. Doc. 1, p. 3. Emerhe claims that he argued that the state lacked
standing and subject matter jurisdictidd. Published jurisprudence shows that the Louisiana
Supreme Countuled on Griffin’s writ applicatioron November 7, 201 &tating “WRIT NOT
CONSIDERED. Petibner has not demonstrated that he sought review in the court(s) below
before filing in this Court nor shown the ‘extraordinary circumstances’ that waostiélyju
bypassing that level of review. La. S. Ct. Rulg B(b)” State ex relGriffin v. State 2016-
KH-1230, 2016 WL 6777423 (La. 2016); Parish of Bossief, ZBC Div. F, No. 55,362.

Griffin signed thenstantwrit of habeas corpusn October 26, 2016, and same was
received and fileavith this court on October 28, 2016. Doc. 1, p. 14. Helsrgssertthat the
State of Louisiantacked subject matter jurisdiction and standing, apparently based on his claim
of newly discovered evidencéd. at5. As relief, he seek®lease from custody, and to have his
underlying conviction dismissed, quasheetaside and expungedld. at 14.

.
Amend Order

Before reaching the merits ohabeasclaim, a preliminary review of the pleadings and
exhibits is conducted in order to determine whether the petitioner has exhaluaisilable
state renedies prior to filing his petition in federal court; whether the petition is-biareed by
the provisions of 28 U.S.C. § 2244(d)(1); and, whether any of the claims raised aretsubgec
procedural default doctrine.

A. Exhaustion



An application for avrit of habeas corpu$shall not be granted unless ... the applicant
has exhausted the remedies available in the courts of the State.” 28 U.S.C. § 22B4(b)(1e
exhaustion doctrine requires a petitioner to present all federal claims to the stabefome
requesting federdlabeagelief. Whitehead v. Johnspa7 F.3d 384, 387 (5th Cir. 1998). State
prisoners must afford “the state courts one full opportunity to resolve any consétisisues by
invoking one complete round of the State’s essakld appellate review proces<D’Sullivan v.
Boercke] 526 U.S. 838, 845 (1999). The federal claims should be presented to state courts “in a
procedurally proper manner according to the rules of the state coDptiy v. Butler837 F.2d
699, 702 (5th Cir. 1988).

B. Procedural Default

The procedural default doctrine bars fedébeas corpuseview when a state court
declinesto address a petitioner’s federal claims because the petitioner has failedwooiolias
been defaulted by a state procedural r@l@eman v. Thompspb01 U.S. 722, 729 (1991).

[I]n all cases in which a state prisoner has defaulted his federabkdlaim

state court pursuant to an independent and adequate state procedural rule,
federalhabeaseview of the claims is barred unless the prisoner can
demonstrate cause for the default and actual prejudice as result of the

alleged violation of federal lavar demonstrate that failure to consider the
claims will result in a fundmental miscarriage of justice.

Id. at 750. This doctrine ensures that federal courts give proper respect toatatkil rules.
Id. at 750-751.

C. LimitationsPeriod

Federal lawmposes a one-year limitation period within which persons who are in
custody pursuant to the judgment of a state court may seek habeas review irctenera8
U.S.C. 8§ 2244(d)(1)(A). This limitation period generally runs from the date that thetomv

becomes final.See id. The time during which a properly filed application for post-conviction
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relief is pending in state court is not counted toward the one-year limit. 28 U.S.C. § 2244(d)
Ott v. Johnson192 F.3d 510, 512 (5th Cir. 1999). Howeube time between the date that the
conviction becomes final and the proper filing of an application for gastiction relief in state
court is countedFlanagan v. Johnsqri54 F.3d 196, 199 (5th Cir.1998). Thus, in order to
determine whether laabeagetition is timebarred under the provisions of section 2244(d), the
court must ascertain: (1) the date upon which the judgment became final either by th
conclusion of direct review or by the expiration of time for seeking further deeew; (2) the
dates during which properly filed petitions for pastviction or other collateral review were
pending in state court; and (3) the date upon which the petitioner filed his fealeeals corpus
petition.

Based on the pleadings and exhibits filedGaffin, the court cannot determine whether

the petition should survive initial review.

Therefore,

Griffin is ORDERED to amend his petition within forty (40) days of this order and

provide the followings:

1. A DATED copy of his appeal to the Second Circuit on direct appeal review; in the
event that Griffinis unable to provide ®ATED copy of theappeal he should
provide such other proof as is available to establish the date of filing;

2. A DATED copy of the writof certiorari filed in the Louisiana Supreme Court on
direct review; in the event thae is unable to provide ®ATED copy of the writ
?illpi)rpl)gl;;cation, he should provide such other proof as is available to establishettod dat

3. A DATED copy of the wit of certiorari denialfiled by the Louisiana Supreme Court
on direct review;

4. A DATED copy of the application for pesbnviction relief, if anyfiled in the
Twenty-Sixth Judicial District Court; in the event thae is unable to provide a
DATED copyof the application, he should provide such other proof as is available to
establish the date of filing;
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5. A DATED copy of ALL postconviction reliefdenials if any, by the Twenty-Sixth
Judrial District Court;

6. A DATED copy of ALL applications, if anyto the SecondCircuit on post
conviction review; in the event thae is unable to provide ®ATED copy of the

applicatiors, he should provide such other proof as is available to establish the date of

filing;

7. A DATED copy of ALL of the SecondCircuit’s rulings if any, regarding his
applicatiors for posteonviction relief;

8. A DATED copy of the writ otcertiorari, if any,filed in the Louisiana Supreme Court
on postconviction; in the event that he is unable to provideAal ED copy of the

writ application he should provide such other proof as is available to establish the

date of filing;

9. A DATED copy of the writ ofhabeas corpuéiled in the Louisiana Supreme Court
onor about June 29, 2016; in the event that he is unable to prolad&@ BD copy of
the writ application, he should provide such other proof as is available to establish th
date of filing;

10.A DATED copy of ALL documentation filed in the Twenixth Judicial District
Court or the Second Circuit directly related to the wrihabeas corpudiled in the

Louisiana Supreme Court on or about June 29, 2016; in the event that he is unable to

provide aDATED copy of the documents, he should provide such other proof as is
available to establish the date(s) of filing;

11.Any documentationelatedto a writ application filed in thef'wenty-Sixth Judicial
District Courtdocketed as No. 55,362.

12.Any other documentation thdue claims establishes that the instdmatbeas corpus
petition should survive initial review.

13.A DATED copy of the writ ofcertiorari filed in the Louisiana Supreme Court on
direct review; in the event that he is unable to provid2AZ ED copy of the writ
application, he should provide such other proof as is available to establishettod dat
filing;

14.A DATED copy of his application to the Third Circuit on pasinviction review; in
the event that he is unable to provid®ATED copy of the application, he should
provide such other proof as is available to establish the date of filing;

15.A DATED copy of thewrit of certiorari filed in the Louisiana Supreme Court on
postconviction; in the event that he is unable to provideAd ED copy of the writ
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application, he should provide such other proof as is available to establishetlod dat
filing; and

16. Completedetails on the “newly discovered evidence” on which he basis his claims
herein, including but not limited tavhat the evidence is; when he discovered the

evidence; and when thevidencecould have become known through the exercise of
due diligence.

IT ISFURTHER ORDERED that with respect tdNY claims which were denied on
the basis of a procedural defa@t;ffin should submit a response demonstrating that federal
habeaseview of any such claims is not barred by the procedural default doctrine, e.g. facts
demonstrating cause and prejudice, a miscarriage of justice, or a specific shhawthe t
procedural bar applied in this case is not strictly or regularly appli¢uebstate court or was
misapplied in his case.

Griffin may attach any and all documentation which he chooses to his response.

THUS DONEthis 28" day of February, 2017.

KAREN L. HAYES

UNITED STATESMAGISTRATEWJ®DGE






