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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
SHREVEPORT DIVISION
D.A.C. (XXX-XX-3524) CNIL ACTION NO. 18-cv-0643
VERSUS MAGISTRATE JUDGE HORNSBY
US COMMISSIONER SOCIAL SECURITY
ADMINISTRATION
MEMORANDUM RULING
Introduction
D.A.C. ("Plaintiff”) was born in 1974, eaed a GED, and worked for several years
as a truck driver. He stopgp&vorking in November 2014 bacse of health problems, and
he applied for disability benigs. ALJ Charlotte Wright heldn evidentiary hearing and
iIssued a written decision in vdh she found that Plaintiffvas not disabled within the
meaning of the regulations. The Appeals Guiuwtenied a request for review, which made
the ALJ’s opinion the Commissioner’s final decision.
Plaintiff filed this civil action to seek &limited judicial reliethat is available under
42 USC § 405(g). Tdparties filed written consent toyeaa magistrate judge decide the
case, and it was referred to the undersignesiyaunt to 28 USC 8§ 636(c). For the reasons
that follow, the Commissioner’s decision is reeetand the case is remanded to the agency
for further proceedings.
Summary of the ALJ’s Decision
The ALJ analyzed Plaintiff's claim ued the five-step sequential analysis

established in the regulationSee Perez v. Barnhart, 415 F&&I7, 461 (5th Cir. 2005).
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She found at step one that Rl&f had not engaged in substal gainful activity since his
November 15, 2014 applicationtda At step two, she fourtat Plaintiff had degenerative
disc disease and a history of bigiotlisorder, which roge the level of severe impairments.
But she did not find that the impairments raetnedically equaled lssted impairment at
step three.

The ALJ determined that &htiff had the residual functional capacity (“RFC”) to
perform light work, except he could only ocaaslly reach overhead to the left or right.
The ALJ also found that Plaintiff was “limited the performance of simple, routine tasks
but not at a production rate pace.”

A vocational expert (“VE”) offered testimomglevant to steps four and five. The
ALJ found that Plaintiff's RF@revented him from performing his past relevant work as a
truck driver or track layer. The VE idifred representative occupations warehouse
checker, router dispatcher, and power screxedroperator, which are classified as light
work, that a person with Plaintiff's RF@nd other factors could perform. The ALJ
accepted that testimony and found at step tfg Plaintiff was not disabled because he
was capable of performing the demands of those jobs.

Issues on Appeal
Plaintiff's brief identifies two issues for appeal:

1. The ALJ’'s RFC determination is not supported by substantial evidence because
she did not appropriately analyttee competing opion evidence.

2. The ALJ erred by failing to specificallyonsider Plaintiff’'sstrong work history
in her credibility assessment.
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Standard of Review; Substantial Evidence

This court’s review of the Commissionedscision is limited to two inquiries: (1)
whether the decision is supported by substheti@ence on the record as a whole, and (2)
whether the Commissioner applied the propgallestandard._Perez, 415 F.3d at 461.
“Substantial evidence is more than a scintilla and lessah@eponderance.” Masterson
v. Barnhart, 309 F.3d 267, 2721{ZCir. 2002). Itis “such fevant evidence as a reasonable

mind might accept as adequate to suppomraiasion.” Greenspan v. Shalala, 38 F.3d

232, 236 (5th Cir. 1994). Arfding of no substantial evidenisgjustified only if there are
no credible evidentiary choices or medical fimg$s which support th&lLJ’'s determination.

Johnson v. Bower864 F.2d 340, 343-44 (5th Cir. 1988).

Relevant Evidence

A. Hearing Testimony

Plaintiff testified at a hearing in May 2016le was accompanied by a non-attorney
representative. Plaintiff testified that he wWldsyears old, divorcedith two adult children,
and lived alone. He earned a GED and werat Y-tech school for 18 months to study
auto collision repair, but his work was as &k driver until it endedh November 2014.
Plaintiff testified that “because of some this dizziness and everything, | had to stop
driving.” He said he also experienced fetfginess that was getting worse, as well as
digestive issues (diarrhea or constipation) bezafisllergies. He said he still owned an
automobile but had stopped driving aboutd@s earlier after his dizziness caused him to
run a red light and, oanother occasion, almost cause an accident.
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Plaintiff said that he had noéceived any in-patient meatealth treatment, but he
was seeing a psychiatrist, Dr. Jaeckle, about amenth. He also started seeing counselor
Tom Moore once a month beginning in March 2015.

Plaintiff testified that his attention spare&sns to be very short compared to several
years ago” when he could facon or comprehend somethinglis though process is not
clear enough to make logicaldsions, and he does not gat @upublic anymore because
of trouble relating to other people. He sh&lgets agitated very easily because of loud
noises or the like. He is &bto cook and do some lighbusekeeping, but he does not
engage in any social oecreational activities.

B. Medical Evidence

Plaintiff saw Dr. Jason Broussard for a gegtric evaluation in June 2014. Plaintiff
reported that his father and grandfather whagnosed with bipolar disorder, and he had
been admitted to Brentwood Haisph as a teenager for the sathagnosis. He complained
of symptoms of depression, with not much ssea# late with medication. He said he was
unable to go in publibecause he becomes agitated anck@juescalates. His medications
were Seroquel, Trazodone, anabKbpin. Plaintiff was encourad to stay compliant with
his medications, and Dr. Broussard also pibedr Trileptal for mood stabilization. Tr.
272-73. Plaintiff reported idugust 2014 that he wasdling much better since starting
Trileptal, and it had allowed him to start worgiagain as a truck driver. Tr. 290. But by
December 2014, he was not doing as well andvooking. Tr. 285.Plaintiff reported in
January 2015 that he had an allergic reactiofrileptal and had not been taking it. Tr.

280.
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S&S Psychiatry in Arkansas, where Btdf formerly lived, evaluated him in
February 2015. A note in Mar@915 indicated that Plaintiff was having side effects with
one of his medications, Abilify, and his motielt like he needed hospitalization due to
cycling moods. At two visitgn May 2015, Plaintiff had loudr pressured speech, showed
poor or suspect judgment and insight. At ors#t his affect was flat, and at the other he
was angry and agitated. Tr. 308-18.

Police brought Plaintiff to a Shrevepaimergency room in May 2015 after his
mother called them because aimanic episode. Plaintifeported havingrouble with
chills and fever and beirmn an emotional roller coastdfle was discharged to home. Tr.
301-03.

Plaintiff reported in June 2015 that had become profoundly depressed over
Thanksgiving and Christmas andntemplated suicide, but then Prozac made him manic
with nonstop talking for three days. Kemetimes heard voice3.he physician reported
that Plaintiff had seen several other practitrsnend been treated with several different
medications yet does not seémhave been well compensateBlaintiff and his mother
said that his mood was best stabilized whemwas taking Lithium. Tr. 397.

Plaintiff wrote in his disabilityeport that one of his hé&h care providers was Tom
Moore at Shreveport Family Counselingrndees. Tr. 193. Mr. Moore completed
assessment forms in March akaril 2016, shortly before thilay 2016 hearing. He wrote
that Plaintiff had diagnoses of bipolar diserdmajor depressive disorder with anxious
distress. He said the prognosis was podir. Moore assigned extreme limitations

(meaning unable to sustain consistently dfecavely for more tharfour hours per work
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day) regarding the abilities teemember work-like procedes, maintain attention for
extended periods of two-hour segments, aastn ordinary routine without special
supervision, complete a normal work daydawork week without interruptions from
psychological symptoms, and bea of normal hazards and take appropriate precautions.
He found marked limitation (eaning unable to sustainethactivity consistently and
effectively from two to four aurs during an eight hour woday) in categories including
understand and remember vestyort and simple instructions, carry out very short and
simple instructions, maintaiegular attendance and purality, and make simple work-
related decisions.

The form asked for an explation of limitations of those degrees. Mr. Moore wrote:
“By the client’s report -- chroniphysical symptoms (pain, diness, lack of energy, etc.)
has eroded the client’'s self-confidence dmpefulness in life producing depressive
features that impair functionitg He estimated that Pl&iff would be “off task” 25% of
the time during a typical work day that involveden simple work task He opined that
the conditions described had existatcei November 2014Tr. 467-72.

Counselor Moore also provided a therapeutic repoNaember 2016, after the
hearing. He wrote that he had seen Rifhimonthly between April 2015 and November
2016, for a total of 16 sessions. He wrotat tAlaintiff had reported feelings of loss and
hopelessness resulting from divorce, emotiaistance from his child, frustration related
to employment, and chronic health problenise had successfully relocated his place of
residence to his mother’s house. Moore said that move had “led to a significant increase

in his daily level of social iteraction, (but) Anthony is stiorking to deveop significant
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relationships with peers outside the family tnRlaintiff's physical symptoms seemed to
continue to hinder him indiding and maintaining gainfé@mployment. Recurring bouts
of dizziness had made the opearatbf a truck unsafe. Moowerote that Plaintiff's move

to his mother’s house had “made a meaningfydact on his previous isolation, resulting
in an improvement in his mental healtHis dependence on his mother, however, was a
source of frustration that coulsk resolved only if he devaded an independent source of
income that allowed an indepesd residence. Tr. 540-42.

Soon after the hearing, in June 201& #Hyency referred PHiff to Thomas E.
Staats, Ph.D., a clinical neuropsychologist, for a consultative examination. Dr. Staats
offered diagnoses of moderate bipolar disosdigéhout psychotic features, social anxiety
disorder with panic attack specifier, moderstenatic symptom disoed with predominant
persistent pain, and psychologi factors affecting other medical conditions (vertigo,
nausea, and tinnitus). Tr. 532.

Dr. Staats completed an assment form that asked him to describe the level of
restriction for various activities on a scdlet included mild, moderate, marked, and
extreme. Marked was defined as a seriougdiion in the area, and there is a substantial
loss in the ability to féectively function. Dr. Staats foanmarked limitations in Plaintiff's
ability to interact appropriatelyith the public, supervisorsy coworkers, and to respond
appropriately to usual work sdtions and changes in a ro@tiwork setting. He explained
that he based these limitations on poorly calgd bipolar disorder with breakthrough
rapid cycling mood swings. Plaintiff dadescribed suffering an average of three

breakthrough panic attacks pee&k when in the presence @bwds out in public. The
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form asked Dr. Staats to identify the facttinat supported hissaessment. He listed
observation, self-report, and rew of records. Tr. 528-36.

A state agency consultant did not exaenPlaintiff but did review his medical
records before issuing findiagn August 205, which wasefore Dr. Staats or Counselor
Moore issued their reports. @lagency consultant found that Plaintiff was moderately
limited in the ability to carryout detailed instructions and the ability tocomplete a
normal work day and work week withoutenruptions from psychological symptoms, but
not significantly limited in the ability to carry out verjaagt and simple instructions,
remember work-like procedures, work in cdioation with or in proximity to others
without being distracted by thermand maintain socially approate behavior. Tr. 118-20.
Analysis

Plaintiff argues that the ALJ placed tomch emphasis on the opinion of the non-
examining agency consultant without good reasons touddhe opinions of Dr. Staats
and Counselor Moore. The opinions of tregtor examining sources are generally given
more weight, but they can be givesdewveight with a proper explanatioikneeland v.
Berryhill, 850 F.3d 749, 760 (5th Cir. 2017)[A]lthough the opinionof an examining
physician is generally entitled to more igl# than the opinion of a non-examining
physician, the ALJ is free tojext the opinion of any physisiavhen the evidence supports

a contrary conclusion.”_Bréely v. Bowen, 80%.2d 1054, 1057 (5th Cir.1987). And an

ALJ is entitled to afford great wght to the opinions of statlagency condtative examiners

where they are supported by the evidence. cimsultants are considered experts in the
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social security disability program, antheir opinions are valble. _Brooks v.

Commissioner, 2016 WL 64367910 (W.D. La. 2016).

Determining a claimant's RFC is the AkJitesponsibility. _Ripley v. Chater, 67

F.3d 552, 557 (5th €11995). “The ALJ has the authgriaind duty to weigh the evidence

and reach any conclusion supigar by substantial evidence.Gonzales v. Astrue, 231

Fed. Appx. 322, 324 (5th Cir. 2007). Thiscludes the authority “to determine the
credibility of medical experts as well as lajtnesses and to wgh their opinions and

testimony accordingly.”__Moer v. Sullivan, 919 F.2d 90805 (5th Cir.1990), quoting

Scott v. Heckler, 770 F.24B82, 485 (5th Cir.1985).

The ALJ noted Counselor Moore’s opinitimat Plaintiff had marked to extreme
limitations in matters such asistaining and ordinary rougrwithout special supervision
and making simple work-related decision3he ALJ afforded Moore’s opinion “no
weight” for three assigned reasons. First,Ahd said, it contradicted Moore’s letter that
stated Plaintiff had made significant impesrent in social funaining since living with
his mother. This is an overstatement of tbatents of that letter vém it is read in its
entirety. Second, Moore did not submit nangtatus examinations that support the
findings. Other parts of the record, howewemtain evidence that Plaintiff was seen and
treated on multiple occasions for serious memaith problems. Third, Plaintiff's other
counselors reported improvementsymptoms with Lthium without severe side effects.

There were some indicationsath_ithium helped owas the most effective of the multiple
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drugs, but there is no significant indicatiorthe records that an administration of Lithium
has led to any long-term resolutionRifintiff's mentalhealth limitations.

The ALJ also assigned “no weight” toetlopinion of consultative examiner Dr.
Staats, which included Staats’ findings thatiftiff would have moderate difficulty with
complex instructions and tasks and was likelyshow problematic behaviors in a work
setting. The no weight assignment was mbéeause “it appears largely based on the
subjective complaints of the claimant.” &rle was not extensive psychiatric treatment,
variable compliance when treated, dhe evaluation was a one-time exam.

The criticisms of the consuttee examination are inhereint the nature of the one-
time examinations the agenoyutinely sends claimants samd sometimes relies upon to
justify a decision. There is arguably a laglextensive psychiatric treatment evidence in
the record, but there is certairdyidence that Plaintiff suffered from serious mental health
problems that were not satisfactorily resmvdespite several attpts by physicians to
prescribe various medications. The one-timeimgaof the visit may be a valid reason to

discount a consultative examiner’s opiniorfaror of an opinion from a treating medical

1 At the time of the ALJ’s decision, the regulations provided that only acceptable medical
sources, such as physicians, could estalthshexistence of a medically determinable
impairment, give medical opinions, and bensidered treating sources whose medical
opinions may be entitled to coalling weight. Other sourcesuch as counselors, could
be used to support findings thfe severity of an impairmeand its effect on the ability to
work. Young v. Berryhill, 689 Fed. Appx819, 822 (5th Cir2017); SSR 06-03p
(rescinded)._Youngdaled: “Although an ALJ may assidjttle weight to an ‘acceptable
medical source’ only upon a showing of garalise, we have not imposed a good cause
requirement to discount medical opinions from &thources.” Id. at 822. Plaintiff in this
case does not rely on Counselor Moore tolbdista the existence of an impairment, but
only to prove the extent dhe limitations flowing from that impairment and how they
affect his ability to work.
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source, but it is not persuasive as groundsftwdho weight to theonsultative examiner’'s
opinion and, instead, embrace the opinioraafonsultant who nevesaw the patient or
even the reports of providengo did examine the claimant.

The state agency mental consultant, wiitbrdit have the benefit of the reports from
Dr. Staats or Counselor Moore, found mudsiserious limitationsThe ALJ afforded his
assessment “great weight, thg claimant is able to perm his activities of daily living
with minimal interference, and he repor{gasitive response in syngmns with medication
and structure.” Again, this appears to daignificant overstatement of the temporary
benefits of certain medication or Riaff moving in with his mother.

The undersigned ordinarily affords grelaference to how an ALJ elects to weigh
competing opinions. In this case, howevbe opinion of a count® with a long-term
relationship with the patient atige opinion of an examiningasultant (who is a specialist
in the field), both of which are fairly consst with each other and the medical record,
were completely dismissed in favor of @pinion from a non-examining consultant, who
did not even see the other reports. Thel Alssigned reasons for the weight that she
assigned the various opinions tbas explained above, thossasons do ndtold up to a
fair review made in congrison to the record.

The undersigned finds that, in theseérlyaunusual circumstances, the ALJ's
assessments, and therefore REC, are not supported tsubstantial evidence. Two
examining sources suggest wpldce limitations significantlipeyond the ALJ’s limitation
to simple, routine tasks but not a productiate pace. For example, there is strong

evidence that Plaintiff would have limitations on his abilitystay on task; interact with
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coworkers, supervisors, or members of thieligpyand respond appropriately to usual work
situations and changes in a routine work sgttiNone of those liftations were included
in the RFC and are likely toave impacted the jobsa@lable to the claimant.

It is not the court’s role to make a findj as to the appropria®~C. The court may
only hold that the current RFC, as explainethendecision, is not supported by substantial
evidence. The appropriatemedy is to reverse the decision of the Commissioner and
remand the case for further proceedings. €hm®ceedings may include the receipt of
additional evidence or additional explanation of the agency’s interpretation and weighing
of the evidence already gathered. That ld&mision will have to aind on its own merits.
This one, however, must be reversed.cédingly, the Commissioner’s decision to deny
benefits is reversed pursuant $entence four of 42 U.S.@. 405(g), and this case is
remanded to the agency flurther proceedings.

THUS DONE AND SIGNED irShreveport, Louisiana, iththe 1st day of May,

2019.

)

Mark L. Hornsby
U.S. Magistrate Judge
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