
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

LAFAYETTE-OPELOUSAS DIVISION

JULIA MARITZA PAZ CIVIL ACTION NO. 01-2693
LIONEL PAZ
Individually and o/b/o JUDGE HAIK
their minor children

MAGISTRATE JUDGEMETHYIN
VS.

OUR LADY OF LOURDES
REGIONAL MEDICAL CTR., INC.

LAWRENCE I. RUSSELL

RULING ONMOTION TO RECONSIDER
(Rec.Doc. 352)

Beforethecourt is theplaintiffs’ motion to reconsiderthecourt’s ruling denyingtheir

motionto recoverRule26 depositionfeesfiled on July 16, 2008(Rec.Doc.403). Respondents,

OurLadyof LourdesRegionalMedicalCtr., Inc. andDr. LawrenceRussell,opposethemotion

(Rec.Doc.405). Forthefollowing reasons,themotion to reconsideris DENIED IN PART

AND GRANTED IN PART.

FindingsofFact andConclusionsofLaw

This diversityactionwasbroughtbyplaintiffs to recoverdamagesresultingfrom the

unnecessaryirradiationof JuliaPaz’sneck. Theproceduralhistoryis recitedin detail in the

court’sRuling of Motion to RecoverRule26 DepositionFees(Rec.Doc.390). Briefly, plaintiffs

originallynamedLourdes,Dr. Meza,LammicoIns. Co.,RomagosaRadiationOncologyCenter,

Dr. AndrewHarwood,Dr. ThomasNoell, Dr. RichardRussell,ChubbIns. Co. andDennis

Vitrella. In an amendedpleading,plaintiffs substitutedDr. LawrenceRussellfor Richard

Russell,andFederalIns. Co. for Chubb. FederalIns. Co. wasdismissedon February23, 2005
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(Rec.Doc.234). Dr. Noel, Dr. Harwood,andtheRomagosaCenterwerevoluntarilydismissed

on January5, 2006(Rec.Doc.278).

JudgeHaik conductedajury trial which concludedon May30, 2006. Thejury awarded

plaintiffs atotalof $200,000,finding Dr. Mezato be 50%at fault, Lourdesto be45%atfault,

andDr. Russellto be5%at fault. Thecourtultimatelyenteredjudgmentin favorof plaintiffs

andagainstOurLadyof LourdesRegionalMedical Center,Inc. andDr. LawrenceRussellon

June19,2008(Rec.Doc.382).

Plaintiffs seekreconsiderationofthecourt’s July 1, 2008ruling denyingtheirmotion

seekingreimbursementof $3,750.00from respondentsfor thetime1 spentby plaintiffs’ expert

witness,Dr. Mark Mandelkem,in preparingfor his deposition. In theirmotionfor

reconsideration,plaintiffs now seekfor thefirst time reimbursementfor an additionalamount

representingthetimeDr. Mandelkemspentprovidingdepositiontestimony. Plaintiffs seeka

total of $8512.50.2

StandardsofLaw underRule 59

TheFederalRulesofCivil Proceduredo not recognizeamotionto reconsiderin haec

verba. SeeLavesperev. NiagaraMach. & ToolWorks, Inc., 910F.2d 167, 173 (5th Cir.1990),

abrogatedon othergroundsbyLittle v. Liquid Air Corp., 37 F.3d 1069, 1075 n. 14 (5t~~

Cir.1994). TheFifth Circuit hasheldthat amotionto reconsideradispositivepretrialmotion

maybe classifiedundereitherRule59 or Rule60, dependinguponthetime of filing. Id. If the

Plaintiffs detailthepreparationtime in the currentmotion: 12.5 hoursof preparationand2 hourswith thecourt
reporterto clarify spellingsof medicalterms. In their earliermotion, plaintiffs did not setout the time for
Dr. Mandelkern’stime with thecourt-reporter,simply seekingfeesfor 12.5 hoursof preparationtime. (Rec.Doc.
3 52-2).

2 Rec. Doc. 403-3.



3

motionis filed within tendaysofthecourt’sjudgment,amotion for reconsiderationis treatedas

aRule 59(e)motion “to alteror amend”thejudgment. Id. If filed morethantendaysafterthe

judgment,amotion for reconsiderationfalls underRule60(b)asamotionfor “relief from

judgment.”

Themotion wasfiled aftertheentryof final judgmentbutwithin tendaysofthe

undersigned’sruling. Theundersignedwill analyzeplaintiffs’ motionunderRule59(e).~

Thecourthasconsiderablediscretionto grantor denyamotionunderRule59(e).

EdwardH. Bohlin Co., Inc. v. BanningCo., Inc., 6 F.3d350, 355 (5th Cir.1993);Lavespere,910

F.2dat 174. Thecourtmust“strike theproperbalancebetweentheneedfor finality andtheneed

to renderajustdecisionon thebasisofall thefacts.”Bohlin, 6 F.3dat355. It is well established

thatapartymaynotuseRule59(e)to relitigateold matters,or to raiseargumentsor present

evidencethatcouldhavebeenraisedprior to thecourtorder.SeeTempletv. HydroChemInc.,

367F.3d473,479 (5~Cir. 2004);Simonv.UnitedStates,891 F.2d 1154, 1159(5thCir.1990).

Ruling on Plaintiff’s Motion for Rule 26 Deposition Fees

Theoriginal ruling stated:

Ordinarily, recoveryof expertfeesis limited to thestatutoryamountsauthorized
underTitle 28 U.S.C.§~1821 and 1920.LouisianaPower& Light Co. v.
Kellstrom, 50 F.3d319, 332 (5t~~Cir. 1995). Rule26(b)(4),uponwhichplaintiffs
rely, offersan independentbasisfor recoveryof expertfeesaspartof discovery.
Id. Rule26(b)(4)(C)(i)providesthat, unlessmanifestinjusticewould result,
courtsshallrequirethat thepartyseekingdiscoverypaytheexpertareasonable

Theruling wasenteredon July 1, 2008. Accordingto Fed.R. Civ. Proc.Rule 6, thedayof the actandweekends
andlegal holidaysarenot includedin computingtime delaysthatarelessthantendays. Accordingly, the motion
filed on July 16, 2008wasfiled within ten daysof the ruling.
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fee for thetime spentrespondingto discovery.4Compensatingan expertfor his
depositiontime is mandatoryunderRule26(b)(4)(C)(I),becauseit wouldbe
unfair to requireonepartyto subsidizediscoveryfor theopposingparty. Royal
MaccabeesLife Ins. Co. v. Malachinski,2000WL 1377111,5 (N.D. Ill. 2000)
(citation omitted). Themandatorynatureof this Rule is temperedbytwo
limitations: 1) thecostsmaynot beimposedif doing so would resultin manifest
injustice;and2) the expert’sfeemustbe reasonable.Id. (footnote,citation
omitted).

Respondentsarguethattherule doesnot allow for recoveryofthetime
spentinpreparingfor thedeposition,citing 3M Co. v. Kanbar,2007WL
2972921,3 (N. D. Cal. 2007). In Kanbar,3M soughtrecoveryfrom adefendant,
Rollit, LLC, for thetime 3M’s expertpreparedfor his deposition. Thecourt
refusedrecoveryof thecostofthewitness’sdepositionpreparationtimebecause
thecasewasnot “especiallycomplex,”theexpert’sdepositiontook a“modest”
2’/2 hoursandtherewereno extenuatingcircumstances.A Utahstateappellate
courthasaddressedtheUtahrule,which is identicalto thefederalrule. Thecourt
reviewedfederaljurisprudenceon theissuebecausetherewaslittle state
jurisprudence.It concludedthat thefederalcourtsinterpretingtherule aresplit on
the issue,with a “slim majority,” allowing recovery,aslong astherecoveredfees
arereasonable.Moorev. Smith, 158 P.3d562, 575 -576(UtahApp. 2007).

~Rule 26(b)(4) provides:

(A) ExpertWho May Testify. A partymaydeposeanypersonwho hasbeenidentified asan expert
whoseopinions maybepresentedat trial. If Rule 26(a)(2)(B)requiresareportfrom the expert,the
depositionmaybe conductedonly after thereportis provided.

(B) ExpertEmployedOnly for Trial Preparation.Ordinarily, aparty maynot, by interrogatoriesor
deposition,discoverfactsknown or opinionsheldby anexpertwho hasbeenretainedor specially
employedby anotherparty in anticipationof litigation or to preparefor trial andwho is not
expectedto be calledas awitness at trial. But apartymay do so only:

(I) asprovidedin Rule 3 5(b); or

(ii) on showingexceptionalcircumstancesunderwhich it is impracticablefor thepartyto obtain
factsor opinions on the samesubjectby othermeans.

(C) Payment. Unlessman~festinjustice would result, the court must require that theparty seeking
discovery:

(I)pay the experta reasonablefee for timespent in responding to discoveryunderRule

26(b)(4) (A) or (B); and
(ii) for discoveryunder(B), also paytheotherpartyafair portion of the feesandexpensesit
reasonablyincurredin obtainingtheexpert’s factsandopinions.

Fed.R.Civ.P.26(b)(4), (emphasisadded).
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In the instantcase,it is unnecessaryto addresswhetheranawardshouldbe
madefor Dr. Mandelkem’sdepositionpreparationbecausetheplaintiffs’ motion
fails on two bases: First, therule requiresthecourt to assessthepartyseekingthe
discovery,which in thiscaseis Dr. HarwoodandtheRomagosaRadiology
Clinic.5 Plaintiffs filed amotion for voluntarydismissalofDr. Harwoodandthe
Clinic on September30,2005which wasgrantedon January5, 2006.6 Plaintiffs
suggestthat, becauseLourdesandDr. Russellparticipatedin thedeposition,they
shouldbeassessedfor his preparationtime. Plaintiffs cite no jurisprudenceto
supporttheirrequest,andtheundersignedhasfoundnone. Therule expressly
providesrecoveryfrom thepartyseekingthediscovery.Moreover,therule does
not includeanyprovisionfor spreadingthefeeassessmentamongall of theparties
who attendthedeposition. Theundersignedfinds, therefore,thatrespondents
shouldnotbeassessedastheydid notnoticethedeposition.

Secondly,thepartyseekingreimbursementof depositionfeesbearsthe
burdenofprovingreasonableness.New York v. SolventChemicalCo., Inc., 210
F.R.D.462, 468 (W.D.N.Y.2002). Plaintiffs seekrecoupmentofthefeesin a
conclusoryfashion. Theyhavenot offeredany evidentiarysupport,eitherby
itemizedstatementor invoice. Theyhavealsofailedto support theirmotionwith
any informationregarding(1) thewitness’sareaof expertise;(2) theeducationand
trainingthatis requiredto providetheexpertinsightwhich is sought;(3) the
prevailingratesofothercomparablyrespectedavailableexperts;(4) thenature,
qualityand complexityofthediscoveryresponsesprovided;(5) thecostofliving
in theparticulargeographicarea;and (6) anyotherfactorlikely to be ofassistance
to thecourt in balancingtheinterestsimplicatedbyRule26. SeeId. The
undersigned,therefore,finds thatplaintiffs havenot carriedtheir burdenof
provingreasonableness.

Plaintiffs’ Motion to Reconsider

Plaintiffs’ argumentsaredirectedat: 1) curingtheir failure to presentevidenceshowing

theDr. Mandelkem’sfeesfor preparationtime werereasonable;2) addressingwhether

respondentssoughtthediscoveryasrequiredbytherule; and3) whetherfeesfor preparationtime

arereimbursable.

Respondentshavesubmittedacopy of theNoticeissuedby Dr. HarwoodandRomagosaRadiologyClinic. Rec.
Doc. 354-2.

6 Rec. Docs.261, 278. Dr. Harwoodwason thejury verdict form; however,thejury foundthat he wasnot at fault.

SeeJudgment,Rec. Doc. 349.
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Time Spentby Dr. Mandelkern in the Deposition

In theirmotionto reconsider,plaintiffs now seekfor thefirst timereimbursementfor an

amountrepresentingthetimeDr. Mandelkemspentprovidingdepositiontestimony. Rule

26(b)(4)’srequirementthat thecourtmustorderthepaymentof aparty’sexpertfeesbytheparty

seekingdiscoveryis mandatoryexceptin casesin whichmanifestinjusticewould occur. In this

instance,thecourtmustbalancetheRule26(b)(4)‘ smandatorynatureagainsttheFifth Circuit’s

policy thatapartymaynot useRule59 to raisenewargumentsor presentnewevidencethat

couldhavebeenpresentedbefore.

Here,plaintiffs offer no reasonfor theirdelayin presentingthis claim.Underthese

circumstances,theundersignedfinds thatit wouldbemanifestlyunjustto requirerespondentsto

reimburseplaintiffs for thedepositiontime ofDr. Mandelkem.

PreparationTime

As notedabove,thepartyseekingthediscoverymustpaytheexpert“a reasonablefeefor

time spentin respondingto discovery.. .“ Rule26(b)(4)(C)(i). Plaintiffs originally sought

reimbursementfor Dr. Mandelkem’s preparationtime, however,themotionwasconclusoryand

unsupported.Rule59 doesnot generallyprovidefor reconsiderationin suchacase. However,

consideringthefact thatplaintiffs at leastraisedthis issuein theprior motion, andconsidering

themandatorynatureof Rule26(b),thecourtwill reconsiderwhetherrespondentsshouldbe

apportionedfor Dr. Mandelkem’s feesfor depositionpreparation.

I. Are feesrecoverableunder Rule 26(a)(2)(B) for preparation time?

Thecourtdid not reachthis issuein its rulingbecauseplaintiffs did notsupporttheir

motion. As notedin thepreviousruling, courtsaresplit on this issuewith aslightmajority
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allowingreimbursementof preparationtime. Mooresupra, 158 P.3dat575 -576. The

undersignedconcludesthatpreparationtime shouldbeallowed. In Collins v. Village of

Woodridge,197 F.R.D.354, 357 (N.D. 111.1999),thecourtdecidedthatthebetterreadingof Rule

26(b)(4)(C)(I)is thattheexpert’sreasonablefeesfor preparationtime arerecoverableby the

partywho tenderedtheexpert. Thecourtobservedthatthedraftersof therule couldhavebeen

clearerin expressingtheirintent,but that shiftingthefeefor depositionpreparationis consistent

with theoverall purposeofRule26, asamendedin 1993. In amendingrule 26(b)(4),the

Advisory Committeenotedthat concernsregardingtheexpenseof expertdepositionswouldbe

mitigatedby thefact thatthepartytaking thedepositionwould normallybeartheexpenseof

taking thedeposition. Thecourtnotedthat this reasoningwould applyequallyto thecosts

associatedwith depositionpreparation.Basedon theforegoing,theundersignedfinds that

reasoningset forth in Collinsis persuasiveandconcludesthat plaintiffs shouldbeallowed

reimbursementfor reasonablefeesassociatedwith Dr. Mandelkernin preparingfor his

deposition.

II. Who sought the discovery?

TheRulestatesthat thepartyseekingdiscoveryis liable for thecosts. Respondentsargue

thattheRuleshouldbe strictly construedandthatplaintiffs shouldseekrecoveryfrom

Dr. Harwoodbecausehenoticedthedeposition.Plaintiffs arguefor thefirst timethat all

defendantssoughtthediscoverybecausetheyall participatedin thedeposition,whetheror not

Dr. Harwoodalonenoticedit.

TheAdvisory Committee’scomments,asillustratedby theCollinscourt,note that the

costsof thedepositionwouldnormallybeborneby thepartytaking thedeposition. Plaintiff
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submitsevidencethatall defendantstookthedeposition. Theundersignedconcludesthata

common-sensereadingof theRule,aswell astheAdvisoryCommitteecomments,would require

all partieswho participatein deposingan expertwitnessto equallybearthecostsofthediscovery

— notjust thenoticingparty.

III. Who should pay for Dr. Mandelkern’s Preparation Fees?

Thequestionremainswhetherrespondents,asthedefendantscastin judgment,should

alonebearthecost. Theundersignednotesthatplaintiffs couldhavefiled theirmotion during

discovery,afterdiscoveryhadconcludedor afterthetrial hadconcluded.A TenthCircuit Court

ofAppealsdecisionmakesclearthatit is notnecessaryto wait until afteratrial hasbeen

conductedto recoupcosts:

Rule26(b)(4)(C)itselfdoesnot specifywhetherorwhenapartymustdemand
paymentof feesto its expert.However,theadvisorycommitteenotesto therule
providethat “[t]he courtmayissuethelatterorder[to pay feesandexpensesthat a
partyincursin obtaininginformationfrom an expert]asa conditionof discovery,
or it maydelaythe orderuntil afterdiscoveryis completed.”Fed.R.Civ.P.
26(b)(4)(C)(NotesofAdvisoryCommitteeon Rulesto 1970Amendment).
Pursuantto that authorization,courtshaveawardedfeesunderRule26(b)(4)(C)
aftertrial. See,e.g.,LouisianaPower& Light Co.v. Kellstrom, 50 F.3d319, 336
(5th Cir.), cert. denied,516 U.S. 862, 116 S.Ct. 173, 133 L.Ed.2d113 (1995);
Chambersv. Ingram,858 F.2d351, 360-61(7th Cir.1988).

Ellis v. UnitedAirlines, Inc., 73 F.3d999, 1011(10thCir. 1996).In aSeventhCircuit decision,

like thematterathand,whenthemotion wasconsidered,only onedefendantremainedin the

case,theotherhavingsettled. Thecourt remandedthecase,noting:

However,at thetime Dr. Schwarz’depositionwastaken,Dr. Ali wasstill a
defendantin this case.Accordingly,in consideringMr. Chambers’requestfor
costsunderRule26(b)(4)(C),thedistrictcourtshouldconsidernotonly whether
$1,500is an appropriateamountbutalsowhethertheentirecostshouldbe borne
solelyby Dr. Ingram.
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Chambersv. Ingram,858 F.2d351, 361 (7th Cir. 1988).

Likewise,thiscourtmustdecidewhethertheentirecostshouldbeborneby respondents

or simplytheirpro-ratashare. Theundersignedconcludesthat it wouldbemanifestlyunjustto

requirerespondentsto beartheentireamountof reasonablepreparationfee. As noted,plaintiffs

couldhavemovedfor reimbursementearlierwhenall of thedefendantswerein thecase.

Secondly,it wouldbe inconsistentto requirerespondentsaloneto beartheentirefeeassessment

whenplaintiffs strenuouslyarguethatall ofthedefendantssoughtthediscovery.Accordingly,

theundersignedfinds that respondentsshouldbearonly theirpro-ratashare.

III. Was the preparation time spent by Dr. Mandelkern reasonable?

Plaintiffs seekreimbursementfor the 12.0 hoursDr. Mandelkernspentpreparingfor his

deposition. Respondentsobjectthat 12.0 hoursis excessivegivenDr. Mandelkern’s“limited

role in explainingradiationtherapy.”7 Respondentsignorethefact that defendantsquestioned

Dr. Mandelkernfor approximately8 ofthe10 hoursspentin thedeposition. Theundersigned

concludesthat therequestedpreparationtime, representingDr. Mandelkern’s time spent

reviewingmedicalrecords,depositionsof treatingphysicians,thetranscriptofmedicalreview

panelproceedings,textbooks,andpeerreviewarticles,is reasonable.

Plaintiffs also seekrecoveryof the2.5 hoursspentby Dr. Mandelkerngoing overthe

courtreporter’sspellingofmedicalterms. SurelyDr. Mandelkernwastheonly personwho

couldaccuratelyidentifythespecificmedicaltermshe utilizedduringthedeposition,ergo,the

courtdoesnot find this to beaclerical task;ratherit wasnecessaryin orderto haveareliable

transcript. Theundersignedconcludesthat thefull 14.5 hoursis reasonable.

~Rec. Doc. 405 at 2.
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Respondentsdo notdisputethereasonablenessof Dr. Mandelkern’s hourly fee. The

undersignedconcludeshis hourly feeof $300.00is reasonable.

IV. What amount should respondentspay?

Thedepositionwasscheduledon November17,2004 for January17,2005. Counsel

CharlesBoudreaux,JohnPowersWolff, III, PatrickWartelle,Ry Tuten,andStacyKennedywere

invoicedfor thedeposition.Counselrepresentingthedefendantswereasfollows:

ATTORNEY PARTY REPRESENTED

PatrickWartelle DennisVitrella
OurLadyof LourdesRegionalMedicalCenter,Inc.
LawrenceT. Russell

Ry Tuten Luis Meza
LammicoIns. Co.

CharlesJ. Boudreaux,Jr. RomagosaRadiationOncologyCtr.
Dr. AndrewHarwood

StacyN. Kennedy ThomasNoell

JohnPowersWolff, III FederalIns. Co.

Nine defendantsparticipatedin thedeposition. Thus,LourdesandDr. Russellwill be

requiredto payone-ninthofthedepositionpreparationfees,or 1/9thof 14.5 hoursat $300per

houror $483.33.

Conclusion

Forthe foregoingreasonstheundersignedconcludesthatrespondentsDr. Russelland

Lourdesshalleachpayto plaintiffs a sumof $483.33.whichrepresentstheirpro-ratashareof the

time spentby Dr. Mandelkernpreparingfor thedeposition. Accordingly,
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IT IS HEREBY ORDERED thatrespondentsshallsubmitpaymentin thefull amount

within thirty (30) daysofthis date.

SignedatLafayette,Louisiana,on May 19, 2009.

ildred E. Methvin
United StatesMagistrate Judge
800 LafayetteSt., Suite3500
Lafayette, Louisiana705W
(337)593 5140 (phone) 593~5155 (fax)


