
UNITED STATESDISTRICT COURT
WESTERNDISTRICT OF LOUISIANA
LAFAYETTE-OPELOUSASDIVISION

In Re: Civil Action 05-2088(Lead)
Stone Energy CorporationSecurities
Litigation JudgeTuckerL. Melancon

MagistrateJudgeMethvin

MEMORANDUM RULING

Before the Court is a Motion For JudgmentOn The Pleadingsfiled by

defendantsStoneEnergyCorporation,DavidH. Welch,JamesH. PrinceandKenneth

H. Beer [Rec.Doc. 169] andby D. PeterCanty’ [Rec. Doc. 172] (“Stone”). Also

beforetheCourtareEl PasoFiremenandPolicemen’sPensionFund’soppositionto

Stone’smotion[Rec.Doc. 193] andStone’sreplymemoranda[Rec.Doc. 196]. For

the reasonsthat follow, the motionwill be grantedin partanddeniedin part.

Background

TheClassin this actionconsistsofall personsand entitieswho purchasedor otherwise

acquiredsharesofthecommonstockofStonebetweenMay2, 2001up to andincludingMarch

10,2006andwhoweredamagedthereby.ProposedclassrepresentativeEl PasoFiremenand

Policemen’sPensionFund(“Lead Plaintiff’ or the “Fund”) is a public pensionfund

organizedfor thebenefitofretiredmunicipalpoliceofficers andfire personnelin the City of

El Paso,Texas. The Fundpurchasedsharesin StoneEnergyCorporationduring the

1 DefendantCantyadoptedthemotion filed by Stone.
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ClassPeriodandsufferedlossesafterStonerevealedthat it hadoverstatedits proved

reservesandissuedfalsefinancialresultssinceearly2001. Stonebringsthis motion

for judgmenton thepleadingspursuantto rules 12(c) and17(b) of theFederalRules

ofCivil Procedurefor dismissalof El PasoFiremenandPolicemen’sPensionFund’s

ConsolidatedClassAction Complaint,assertingthat LeadPlaintiff lackscapacityto

bring this suit, andtherefore,the Complaintshouldbe dismissedwith prejudice.

StandardFor JudgmentOn ThePleadings

A motionbroughtpursuantto FederalRuleofCivil Procedure12(c) is designed

to disposeof caseswherethe materialfactsarenot in disputeandajudgmenton the

merits canbe renderedby lookingto thesubstanceofthepleadingsandanyjudicially

notedfacts. HebertAbstractCo. v. TouchstoneProperties,Ltd.,914F .2d74,76 (5th

Cir. 1990).Thecourtreviewsmotionsforjudgmentonthepleadingssolelyonthebasis

oftheallegationsin thepleadingsandacceptsall allegationsastrue. St. PaulIns. Co.

v. AFIA WorldwideIns. Co.,937 F.2d 274,279 (5th Cir. 1991). The courtmaygrant

judgmentonthepleadingswhereit is beyonddoubtthat thenonmovantcanproveno

setof factsin supportof his claim thatwouldentitle him to reliefandwherematerial

factsarenotin dispute.Nunleyv. M/VDauntless~olocotronis, 696F.2d 1141 (
5

th Cir.

1983);Greenbergv.GeneralMills FunGroup,478 F.2d254,256 (5th Cir. 1973). The

court must view the pleadingsand draw all possible inferencesin favor of the
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nonmovant,andmaynotgrantjudgmentunless,ontheadmittedfacts,themovingparty

is clearly entitled tojudgment. Nunley,696 F.2d at 1143 n. 2. Where a complaint

showsclaimstobebarredbythe statuteof limitations,theclaimsmaybedismissedby

amotiontodismissorjudgmentonthepleadings.KaiserAluminum& ChemicalSales,

Inc. v. AvondaleShipyards,Inc., 677 F.2d 1045, 1050 (5th Cir. 1982).

Analysis

Stoneassertsthat the Fundwascreatedby Article 6243b of Vernon’s Texas

Civil Statutes, and under Texas law, the powers of such statutorily created

governmentalentitiesare strictly limited to thosetheTexaslegislatureconfersupon

them. Becausethe Fund’senablingstatutedoesnot includeanyprovisionsgranting

it thepowerto sueor besued,Stonecontendsthat theFundhasno capacitytobring

this actionandLeadPlaintiff’s claimsshouldbedismissed.

It is undisputedthat “[t]he El PasoFiremen& Policemen’sPensionFundand

its Boardof TrusteesarestatutorilycreatedbyArticle 6243bofVernon’s TexasCivil

Statutes[which is captionedFiremenandpolicemenpensionfundin citiesof500,000

to 600,000].” CityofEl Pasov. Heinrich, 198 S.W.3d400,405 (Tex.App.-ElPaso,

2006)(citingTex.Rev.Civ.Stat.Ann. art. 6243b(Vernon2003);seealso,Herschbach

v. City ofCoipusChristi, 883 S.W.2d720,728-29(Tex.App.-CorpusChristi, 1994)

(“Article 6243e, sections 3 and 3B establishedBoardsof Firemen’sRelief and
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RetirementFundTrusteesin [Texas]”). In Herschbach,theTexasCourtofAppeals

held that the contractandtort claimsbroughtby retired firefighters could not be

maintainedagainsttheBoardofthe CorpusChristi Firemen’sReliefandRetirement

Fundwhich was createdunderArticle 6243~2 The Herschbachcourt looked to an

opinionof the TexasAttorney Generalin determiningthat the Board “was in the

natureof a public administrativebody.” Id. (citing Op.Tex.Att’y Gen.No. JM-926

(June29, 1988), 1988 WL 406198)(finding that the boardof trusteesofthe Austin

Fire Fighters’ ReliefandRetirementFundestablishedunderarticle 6243e.1 wasa

public administrativebody). In holdingthat thepublic administrativebodycouldnot

maintainits lawsuit, theHerschbachcourtstated,

Texas law requiresthat public administrativebodieshave statutory
authority in orderto sueor to becomea defendantin a lawsuit. The
supremecourt, in upholdinga decisionthat disallowedthe Industrial
AccidentBoardfromjoiningin a suit,saidthat “[t]he right tosueandbe
suedhasnotbeenconferredupon ... [theboard]. It is thegeneralrulethat
a public administrativebody cannotsueor be suedin the absenceof
statutoryauthority.” Employingthis rule, we find that theBoardhasno
authorityto sueor to allow othersto sue it, exceptfor thoselimited
circumstancesfoundin article6243e,sections22 and24.~

2 Article 6243eestablishedBoardsof Firemen’sReliefandRetirementFundTrusteesin Texas.They

werecomposedof city officials andelectedmembersof the fire department.The Boards’basicduty was
to administertheretirementprogramestablishedunderarticle6243e.It hadthe powerto receive,handle
andcontrol,manageanddisbursetheFund. Id.

~ The enablingstatuteofthe CorpusChristiFiremen’sReliefandRetirementFundprovidedthat
entity with capacityto sueandbe suedundertwo limited circumstances:(1) Section22 “Requiresthe
city attorneyto ‘representtheBoardof Trusteesof that city or town in all casesof appealto the
firemen’sPensioncommissionerby anyclaimantfrom the orderor decisionof suchBoardof Trustees,”
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Id. (quotingTexasEmployers‘Ins. Ass‘n v. Elder, 282 S.W.2d371,376 (1955)).

The Herschbachcourtalso notedthat the enablingstatutesof otherpension

fundsunderarticle6243contain“sueorbesued”provisions.See,e.g.,Tex. Rev.Civ.

Stat.,art. 6243e.1, § 12.08(authorizingtheboardoffirefightersreliefandretirement

fund trusteesto recoverby civil actionmoneywrongfully paidoutor obtainedfrom

the fund);Tex. Rev. Civ. Stat.,art. 6243g-4,§ 6(e-1) (authorizingtheboardofpolice

officerspensionsystemin certaincitiesto sue“onbehalfof thepensionsystemin any

court with propersubjectmatterjurisdictionregardlessof location” and giving the

boardthe “sole authorityto litigate matterson behalfof thepensionsystem.”).

LeadPlaintiff doesnotdisputethat theFundis an entitycreatedby theTexas

Legislature,butarguesthat theCourtshouldbroadlyinterpretFederalRuleof Civil

Procedure1 7(b)(3)(A)andfind thattheFundis an“unincorporatedassociation”which

hascapacityto sue“to enforcea substantiveright existingunderthe United States

Constitutionor laws.”4 Rule 1 7(b)(3)(A) statesin pertinentpart:

and(2) Section24 “appliesto the Board’sauthorityto recoverby civil action. . . anymoneypaidout or
obtainedfrom the [f]und throughfraud,misrepresentation,defalcation,theft, embezzlement,or
misapplication.” Id. Theapplicablestatutecreatingthe Fundin this case,article 6243b,containsno
suchparallelprovisions.

‘ UnderTexas law, “an ‘unincorporatedassociation’is definedgenerallyas ‘a bodyof individuals
actingtogetherfor the prosecutionof a commonenterprise.’ As suchentitiestypically are loosely
organized,written formalitiesarenot requiredfor membership;apersonjoins anassociationwhen-either
expresslyor tacitly-heis acceptedas,andagreesto become,amember.The intentof both parties,the
putativememberandthe association,is whatgoverns.Whetherapersonis amemberof anassociationis
aquestionof fact.” Karl Rove& Co. v. Thornburgh,39 F.3d 1273, 1289 -1290 (5th Cir. 1994).
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(b) Capacityto SueorBeSued.Capacityto sueorbesuedis determined
asfollows:

(1) for anindividualwho is notactingin arepresentativecapacity,bythe

law of the individual’sdomicile;

(2) for a corporation,by the law underwhich it wasorganized;and

(3) forall otherparties,bythe law ofthestatewherethecourtis located,
exceptthat:

(A) a partnershipor other unincorporatedassociationwith no such
capacityunderthat state’slaw maysueor be suedin its commonname
to enforce a substantive right existing under the United States
Constitutionor laws

LeadPlaintiffmaintainsthatbecausethe federalcourthasexclusivejurisdiction

overits claimsarisingundertheSecuritiesExchangeAct, theCourtshouldenforcethe

protectionofthefederalsecuritieslawsbyholdingthattheFundis an“unincorporated

association.”In makingthis argument,LeadPlaintiffrelieson severalfederaldistrict

caseswhich it describesas having “similar situations.” The cases,however,are

distinguishablefrom this actionin thatnoneof theminvolvesagovernmentalentity

createdby a statelegislature,suchastheFundin this case.5LeadPlaintiffhasfailed

to demonstratethat the “unincorporatedassociation”exceptionin Rule 17 appliesto

~ LeadPlaintiff cites threecasesapplyingCaliforniaor New York law, aswell ascasesinvolving
privateinvestmentfunds,a committeeof chiropracticsocietywithouta charter,andvariouscommittees
ofERISA-governedretirementplans. 29 U.S.C. § 1132(d)(1)of ERISA specificallyprovidesthat,“[a]n
employeebenefitplanmaysueor be suedunderthe subchapterasa entity.”
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a governmentalentity like theFund.

Alternatively, LeadPlaintiff arguesthat it hascapacityin this actionbecause

“claims for violations of the federal securitieslaws may not be impededby any

particularstate’scapacitylaws.” R. 193,p. 20. In supportof this contention,Lead

Plaintiff cites two casesfrom the district courtsof New York, Glusbandv. Fittin

Cunningham Lauzon, Inc., 582 F. Supp 145, 149 (D.C.N.Y. 1984) and Miller v.

Steinbach, 268 F. Supp.255,268 (S.D.N.Y. 1967).6 The court finds the Glusband

caseinappositeto the issuebeforeit. There, the courtheld that the receiverof a

limited partnershiphadcapacityto bring its SecuritiesAct claimsbecauseit wasa

“partnershiporunincorporatedassociationwhichhasno capacitytosueunderthelaw

ofthestate”asallowedunderRule 17(b). InMiller, thecourtheldthattheapplication

of a Pennsylvaniastatestatuteunderwhich plaintiff, a shareholderin a merged

company,lackedcapacitytobringa derivativeactionwouldbe a“grosslyinequitable

decision.” Underthecircumstancesofthat case,thecourtstated,“whereanactionis

basedon the federalsecuritieslaws, statesubstantiveor procedurallaws may not

impedetheapplicationof the federalstatute.”

LeadPlaintifffails toprovideanyrelevantjurisprudencesupportingits assertion

6 LeadPlaintiff also cites two casesinvolving CERCLA claimsandnotingCERCLA’s “preemptive

power‘[n]otwithstandinganyotherprovisionor rule of law’ 42 U.S.C. § 9607(a).”The Court finds that
the holdingsin thesecasesareirrelevantto the issuebeforeit.
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that theCourtshouldadoptthe reasoningof thecourtin Miller. Stonecontendsthat

Miller is in contrastto Fifth Circuit jurisprudence.In Meyersv. Moody,693 F.2d

1196,1205 (5th Cir. 1982),theFifth Circuitstatedthat “[t]he capacityof areceiverto

suein federalcourtis governedby the lawof the forum state”andthereforeheldthat

the receiverderivedhis capacityto sueon claimsunder§ 10(b) of the Securities

ExchangeAct underthe laws of the appointivestate. In Jacobsv. Adams,601 F.2d

176, 178 (5th Cir. 1979), the court held that underthe provisionsof Rule 17(b), the

executors’capacityto bring suit on § 14 claimsof the SecuritiesExchangeAct was

determinedby the lawof the stateof his domicile. Finally, in Smallwoodv. Pearly

BrewingCo.,489F.2d 579,592 n.12 (5th Cir. 1974),theFifth Circuit consideredthe

capacityof a shareholderof a mergedcorporation,whichwasno longera corporate

entity, to asserta claimundertheSecuritiesExchangeAct, § 10(b). Thecourtstated

that,“[c]apacityofa corporationto sueorbesuedin federalcourtis determinedbythe

law of the statein which it wasorganized.F.R.Civ.P.17(b).” Id. While the cited

casesmaynotaddresstheMiller court’sholdingthat precludinga shareholderfrom

bringingaderivativeactionwouldbea “grosslyinequitabledecision,”theCourtfinds

that the facts ofMiller are distinguishablefrom this casefor a numberof reasons,

primarily becausethe matterat bar involves a statecreatedentity ratherthan an

individualshareholder.
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LeadPlaintiff next arguesthat theHerschbachcourtacknowledgedthat the

TexasTrustCodecouldapply to governmentpensionplans,andbecause§ 113.019

of the Trust Codeauthorizestrusteesto “compromise,contest,arbitrate,or settle

claims of or againstthe trust estateor the trustee,the Fund hasexpressstatutory

authoritytopursuelegalclaimsfor recoveryofFundassets.R. 193 (citingVernon’s

Texas Stat. Property Code, § 113.019). However, as set out heretofore, the

Herschbachcourtdistinguishedtheapplicationof theTrustCode,whichcouldapply

to governmentpensionplans,from thepublic administrativebody’senablingstatute

which thecourtheldmustconferuponthebody “[t]he right to sueandbesued.” See

also, Texas Employers‘InsuranceAssociationv. Elder, 282 S.W. 2d 371,377 (Tex.

1955)(”public administrativebodycannotsueorbe suedin the absenceof statutory

authority”); Tookev. CityofMexia,197 S.W.3d325,334 (Tex.2006)(”governmental

entitywithout thepowerto sueandbe suedcannotbe apartyin litigation”).

Stonemaintainsthatplaintiff is judicially estoppedfrom arguingthat it hasthe

powerto sueandbesuedunderTexaslaw becauseit arguedto thecontraryin Cityof

El Pasov. Heinrich, 198 S.W.3d400,405 (Tex.App.-ElPaso,2006). InHeinrich, a

widow of a policemankilled in the line of dutyarguedthat the Fundshouldnotbe

permittedto reducethepensionbenefitspaidto herandherson. Stonepoints to the

Fund’s Reply Brief in Heinrich in which the Fund invoked the limitations of its
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enablingstatuteandarguedthat thecaseshouldbedismissedbecause“Article 6243b

doesnot include a provision allowing it to ‘sue andbe sued’ or to ‘pleadandbe

impleaded.”R. 169,p.6, Exh. 1 toDeclarationofPreston,HeinrichReplyBriefatp.

13. There,theFunddistinguisheditselffrom its co-defendant,theCity ofEl Paso,by

arguingthat Section 5 1.013 of the TexasLocal GovernmentCode, which grants

municipalitiesthe authorityto “sure andbe sued,impleadandbe impleaded,and

answerandbeanswered,”doesnotapplyto apensionfundor its board. Id. atpp. 13-

14. TheFundarguesthat it is notjudicially estoppedfrom opposingStones’smotions

basedon “one sentencein a singlereplybrief.” R. 193.

In orderto determinewhetherjudicial estoppelapplies,the following factors

must be met: “(1) whetherthe party’s laterposition is clearly inconsistentwith its

earlierposition; (2) whetherthepartyhassucceededin persuadinga courtto accept

thatparty’s earlierposition; (3) whetherthe partyseekingto assertan inconsistent

position would derive an unfair advantageor imposean unfair detrimenton the

opposingpartyifnot estopped.”In reArk-La-TexTimberCo., Inc., 482F.3d319,332

(
5

th Cir. 2007). Basedon the limited recordbeforeit, the Courtcannotdetermine

whetheror notthe Fundshouldbe judicially estoppedfrom arguingthat it hasthe

capacityto file suit in this casebasedonits filing in theHeinrich case. However,that

is ofnomomentastheCourtfoundthatunderTexaslaw, apublic administrativebody
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like the Fundcannot sueor be sued in the absenceof explicit authorityfrom its

enablingstatute.

Finally, LeadPlaintiffarguesthatLouisianalaw, asthe “law of thestatewhere

thecourtis located”alsosupportstheFund’scapacity.LeadPlaintiffhasfailedtocite

anyrelevantjurisprudencethatLouisianalaw shouldgovernthecapacityof anentity

createdby Texasstatuteto sueor be suedin federaldistrict court. Evenassuming

arguendo,thatLouisianalaw applies,Louisiana’sconflicts-of-lawsprovisionswould

requirethe applicationof Texaslaw ratherthanLouisianalaw to the questionof the

Fund’scapacity. c~ambrev. St. PaulFire&Marinelns. Co., 331 So.2d585 (La.App.,

1976) (finding that in the casesof an allegedlydissolvedMississippipartnership,

Mississippilaw wasapplicablein determiningcharacterofpartnershipandrightsand

liabilities of its members).

La. Civ.Codeart. 3542readsin pertinentpart:

Except as otherwiseprovided in this Title, an issue of delictual or
quasi-delictualobligationsis governedby the law of the statewhose
policieswouldbemostseriouslyimpairedif its law werenot appliedto
that issue.

“The substanceof both choice-of-lawarticles, respectivelygoverningtorts and

contracts,requiresubstantiallythe samedeterminationby the district court. ‘Both

articlesrequirethe courts assesswhich state’spolicies would be most seriously
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impairedif its lawswerenotappliedtothat issueandbotharticlesdirectthe courtto

evaluatethe strengthandpertinenceof the relevant[state]policiesin light of ... the

pertinentcontactsof eachstateto theparties.”CambridgeToxicologyGroupInc. v.

Val Exnicios, 495 F.3d 169, 176 (5th Cir., 2007) (internalcitation omitted). Here,

Texascreatedthe Fund, andTexas’ courts have demonstratedTexas’ interestin

limiting the powersof suchentities createdby statuteto thosepowersactually

conferredby statute. LeadPlaintiff hasprovidedno supportfor applyingLouisiana

law otherthanLouisianais “the law of the statewherethe courtis located.” In this

case,Texaslaw appliesto theFundwhich wascreatedby Texasstatute.

Conclusion

Forthe foregoingreasons,theCourtthereforeholdsthatLeadPlaintiff in this

actiondoesnothavecapacityto sueorbesued. However,basedon Rule 17(a)of the

FederalRulesof Civil Procedureandthe pertinentjurisprudence,this actionshould

notbedismissedasrequestedby Stone.7 Rather,by amendmentof thecomplaintor

by intervention,themembersoftheoriginal classwill haveanopportunitytonamea

newandproperclassrepresentativeto enterthecaseandrepresenttheinterestsofthe

~ Rule 17(a) states,“[n]o actionshallbe dismissedon the groundthatit is not prosecutedin the name
ofthereal partyin interestuntil areasonabletimehasbeenallowedafterobjectionfor ratificationof
commencementof the actionby, or joinder or substitutionof, the realparty in interest;andsuch
ratification,joinder or substitutionshallhavethesameeffect as if the actionhadbeencommencedin the
nameofthe realparty in interest.”
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subclassas“real partiesin interest.” See,Lynchv. Baxley, 651 F.2d387, 388 (
5

th

Cir., 1981) (“[e]fficient judicial administrationweighs in favor of allowing an

opportunityfor anewandproperclassrepresentativeto enterthecaseandlitigate the

interestsof the subclass”).
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