
UNITED STATES DISTRICT COURT
WESTERNDISTRICT OF LOUISIANA
LAFAYETTE-OPELOUSASDIVISION

In Re: Civil Action 05-2088(Lead)
Stone Energy Corporation Securities
Litigation JudgeTuckerL. Melancon

MagistrateJudgeMethvin

MEMORANDUM RULING

Before the Courtare a Motion For AppointmentAs LeadPlaintiff [Rec. Doc. 256]

filedby theCity ofKnoxville Employees’PensionSystem(“Knoxville”) and theoppositions

theretofiled by defendants,StoneEnergyCorporation,DavidH. Welch,JamesH. Princeand

Kenneth H. Beer [Rec. Doc. 267] and by defendantD. Peter Canty [Rec. Doc. 268]

(“Stone”). For thereasonsthat follow, themotion will be granted.

Background

In orderto memorializein summaryformtheproceduralmorassofthisproceeding,the

Courtwill setout theparties’voluminousfilings, whichhaveat timesdominatedthe Court’s

docket. OnMarch 17, 2006, theCourt enteredanorder:(1) appointingEl PasoFiremenand

Policemen’sPensionFund (“El Paso”)asLeadPlaintiff in this matterpursuantto Section

21D(a)(3)(B)oftheSecuritiesExchangeAct of1934;(2)approvingtheappointmentofthe law

firm of BernsteinLitowitz Berger& GrossmannLLP asLeadCounselfor the Class;and(3)

consolidatingall actionsrelatedto this action. R. 16. Thereafter,pursuantto theCourt’sorder,

El Pasofiled aConsolidatedClassActionComplainton June16,2006. R. 61. On September

13 and15,2006,defendantsfiled motionsto dismisstheConsolidatedClassAction Complaint,
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R. 68; 75; 86, which theCourtconvertedinto motionsfor summaryjudgment. R. 79. In turn,

the partiesfiled numerouspleadingsrelatedto the motions for summaryjudgment:(1) El

Paso’sobjectionsto the motions,R. 76; (2) defendants’repliesthereto,R. 80; (3) defendants’

responseto theconversion,R. 81; (4) defendantsmotion forreconsiderationofthe conversion,

R. 88; and, (5) El Paso’sresponseto the motion for reconsideration,R. 94. On October1,

2007, the Court adoptedthe magistratejudge’s reportand recommendations,grantingthe

motionsin part, dismissingspecificallydelineatedclaims,but denyingin partasto all other

claimsassertedby El Paso.R. 107; 117. Thereafter,defendantsfiled amotion for Certificate

ofAppealability to which El Pasoobjected. R. 121; 123. The Courtdeniedthe motion for

CertificateofAppealabilityonNovember20, 2007. R. 124.

On March 13, 2008,in aschedulingconferenceconductedpursuantto theparties’joint

motion, the Courtbifurcatedthe classcertificationandmeritsdiscoveryandorderedcounsel

for El Pasoto file amotionfor classcertificationwithin 60 daysof the order. R. 137. OnMay

12, 2008,El Pasofiled its Motion to CertifyClass.R. 165. Defendantsfiled theiroppositions

to the motion on June 27, 2008, including Daubert motions to excludethe reports and

testimonyofEl Paso’sexpert,R. 179; 180; 181; 185, andEl Pasofiled responsestheretoon

July 22, 2008,R. 199; 200;202;203;204. Defendantsfiled areply on July 24, 2008. R. 205.

Additionally, bothpartiesfiled noticesofrecentauthorityandresponsestheretofrom August

12 throughSeptember22, 2008. R. 216; 222; 223; 225; 227. Moreover, El Pasofiled a

motion to compelthe defendantsto producethe “event studypreparedby defendants’loss
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causation‘expert” in connectionwith defendants’oppositionto El Paso’smotion for class

certification. R. 211. In responseto themotionto compel,defendantsfiled anopposition,R.

215, andEl Pasofiled areply on August26, 2009,R. 217.

From June 11 through July 17, 2008, during the period in which the partieswere

submittingfilings relatedto El Paso’smotion to certify theclass, defendantsfiled motionsfor

judgmenton thepleadingscontendingthat El Pasolackedcapacityto sueorbesuedandasa

result thereofmust be dismissedasLeadPlaintiff. R. 169; 172. El Pasofiled responsesin

oppositionand defendantsfiled replies. R. 191; 192; 195; 197. During that time frame,

defendantsalso filed motions to amendtheir answersto the ConsolidatedClass Action

Complaint.R. 168; 171. In turn, El Pasofiled oppositionstheretoanddefendantsfiled replies.

R. 193;197;198.

Prior to theschedulingconferencewhich leadto thefilings relatedto El Paso’smotion

to certify the class, on March 6, 2008, El Paso filed a Motion to CompelProductionof

PurportedlyPrivilegedDocumentswhich wassetbeforethe United StatesMagistrateJudge

assignedto thismatter.R. 130. Uponconsideringdefendants’oppositions,includingmultiple

affidavits,R.151; 152; 153; 154; 155; 156, andElPaso’sreply,R.158, theMagistrateJudge

enteredaruling on August14,2008,grantingplaintiff’s motionin partanddenyingthemotion

in part. R. 213. Inresponseto theruling, on August27,2009, defendantsfiled amotion to stay

theruling aswell asan appealwith theCourt. R. 218;219. El Pasooppositionanddefendants

replywerefiled asof August23, 2008. R. 224; 234. On October17, 2008,theCourtordered
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defendantsto submit the portions of the contesteddocumentswhich it contendedwere

privilegedfor in camerainspectionby the Court. R. 236. Defendantsfiled thenotice oftheir

submissionon October23 andEl Pasofiled aresponseto thenoticeon October28, 2008. R.

237;238. OnNovember4, 2008,the Courtissuedits ruling reversingin partandaffirming in

parttheMagistrateJudge’sorder. R. 241. El Pasofiled amotion for leaveto file itsmotion for

reconsideration,R. 242,which the Court deniedon December3, 2008,R. 244.

Thereafter,by MemorandumRuling andJudgmentfiled February27, 2009,the Court

granteddefendants’motion forjudgmenton thepleadingsagainstEl Paso,finding that El Paso

lackedthe capacityto sueor be sued,R. 249, 250, and affordedleave for membersof the

allegedclassto enterthe caseandrepresenttheinterestsof theclass. Knoxville wastheonly

entity to timely file amotion movingfor appointmentasLeadPlaintiff.

Analysis

In themotion beforethe Court,proposedclassrepresentativeKnoxville assertsthat it

is a properleadplaintiff asthe Classmemberis “a large institutional investor” ... “having

purchasedover 31,000sharesof the commonstock of StoneEnergyCorporation(“Stone”)

during theClassPeriod.” In its oppositionto Knoxville’s appointment,Stonearguesthat the

Complaintshouldbe dismissedwith prejudicebecausethereis no longera“namedplaintiff’

nora certifiedClass. Stonefurtherarguesthat Knoxville lackscapacityto sueorbe suedand

thereforelackscapacityto movefor appointmentas leadplaintiff.

Stone’soppositionto Knoxville’s appointmentasleadplaintiff centerson two separate
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grounds:(1) theCourt’s inability to appointanewleadplaintiff basedon lackofa live claim

and (2) Knoxville’s inability to becomea party basedon the restrictionscontainedin its

enablingstatestatute. Knoxville contendsthe Courthasalreadyruled thatit indeedhasthe

powerto appointanew leadplaintiff in spiteof its silenceon classcertification; it likewise

contendsthat its enablingstatestatuteexpresslyallows it to sue. Eachargumentwill be

consideredin turn.

1. Whethera LeadPlaintiffMay BeAppointed

Stone first arguesthat the dismissalof El Pasoas the lead plaintiff before class

certificationnecessarilyrequiresdismissalof the entire casebecausethere is no legally

cognizablepartyto continuepursuingtheaction. Knoxville countersthattheCourthasalready

twice denieddismissaland hasexpresslyallowedfor anotherparty to comeforward. Stone

assertsthata “putativeclassonly ‘acquire[s]a legalstatusseparatefrom the interestasserted

by the [namedplaintiff]’ afteraputativeclassis certifiedby acourtpursuantto Rule23 of the

FederalRulesofCivil Procedure.Sosnav. Iowa, 419U.S. 393,399 (1975).” R. 267. Thus,

Stoneconcludes,a putativeclasscannotstandalonein litigation — its legal statusas aparty

derivesfrom, andrisesand fallswith, thenamedleadplaintiff

In supportofthis argument,Stonereliesprimarily onBrownv. Sibley,650 F.2d760 (5th

Cir. 1981)which statesin part:

Inclusionof classaction allegationsin a complaintdoesnot relieveaplaintiff of
himself meetingthe requirementsfor constitutionalstanding,evenif the persons
describedin the classdefinition would havestandingthemselvesto sue. If the
plaintiff has no standing individually, no case or controversy arises. This
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constitutional thresholdmust be met before [a class certification decision is
reached]. [B]ecauseindividual standingrequirementsconstitutea threshold
inquiry, theproperprocedurewhentheclassplaintiff lacksindividual standingis to
dismissthecomplaint,not to denytheclassfor inadequaterepresentationorto allow
otherclassrepresentativesto stepforward. This dismissalshouldtakeplacebefore
classcertification issuesare ever reached. At that stageof the proceedings,no
preclusiveeffectsattachso asto bara subsequentactionby otherclassmembers
who themselveshavestandingto representtheputativeclass

Brown, 650 F.2dat 771. Therefore,Stonearguesthat becausethe Courthasdismissedthe

leadplaintiff anddeniedasmoottheclasscertification, if theputativeclasswas

representedsolelyby El Paso,it hasno party throughwhich to legally enforceits claims

undertheConsolidatedComplaint.

In Brown, the court foundthatthe namedplaintiffs andotherssimilarly situatedwho

filed a classactionbasedon violationsof theRehabilitationAct of 1973,¶ 504 , hadno

right to bring theiraction,asnonecouldshow that “that theywereexcludedfrom

participation,deniedanybenefits,orsubjectedto discrimination”asrequiredunderthe

federalstatute.1 The courtstated,“[t]hey arenotmembersof somepotentialclassof

peoplewho were excludedfrom participationin, deniedthebenefitsof, or otherwise

subjectedto discriminationunderprogramsor activities coveredby section504.Thus, in

allegingdiscriminationundersection504,namedplaintiffs areattemptingto representa

classof whichtheyarenot members.‘A personsimply cannotrepresenta classof whichhe

is nota member.”Brown at 770. As noneof theplaintiffs hadstanding,the court

1 The Brown plaintiffs suedundertheRehabilitationAct of 1973, ¶~J503 and504 asamended29

U.S.C.A. § 793.
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dismissedthe action. Unlike Brown, this actionwas filed by plaintiff RobertJ.Wieland,

individually andon behalfof all otherssimilarly situated,basedon his purchaseof Stone

Energysecuritiesduring theClassPeriodandhis subsequentallegeddamages.R. 1, ¶ 9.

Thereafter,actionswere filed on behalfof otherplaintiffs, individually andon behalfof all

otherssimilarlysituated. 05-CV-2109, Meyer v. StoneEnergyCorp. et al; 05-CV-2220,

Holzrichter v. StoneEnergyCorp., et al.2 Theseactionswereconsolidatedby El Pasoon

June16, 2006. R. 61, ConsolidatedClassAction Complaint. Thereis no question,and

Stonedoesnot assertotherwise,that Wieland,Meyer andHolzrichterhavestandingin this

action. Thus, Stone’srelianceonBrown is misplaced.

Stonealsopoints to the caselaw discussingsituationswherethe leadplaintiff’s

claimsbecamemootat somepoint afterfiling the complaintbutbeforeclasscertification.3

In Zeidman,two plaintiffs filed amotion for certificationof a classaction.Prior to the court

ruling on certification,the defendantstenderedthenamedplaintiffs themaximumamount

oftheirpersonalclaimsandmovedto dismissthe actionfor mootness.Theplaintiffs

rejectedthe tenderbut thecourt dismissedtheirpersonalclaims anddismissedthe entire

action. Id. at 1036.Uponreview,the Fifth Circuit consideredwhetherapurportedbut

2 Individualderivativecomplaintswerealso filed asrelatedactions. 05-CV-2166, Farer v. Stone,et

al; 05-CV-2167;Fiskv.Stone,etal; 06-CV-0171; Joint PensionFund,Local No. 164, I.B.E.Wv.Stone,
etal.

~Stonecitesthe following cases:Zeidmanv. J.RayMcDermott& Co., Inc., 651 F.2d1030 (5th Cir.
1981),Lynchv. Baxley,651 F.2d387, 388( 5th Cir. 1981), andBaileyv. CumberlandCas. & SuretyCo.,
180 Fed.Appx. 862, 865 (11th Cir. 1006).
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uncertifiedclassaction shouldbe dismissedfor mootnessupontenderto the named

plaintiffs of theirpersonalclaims,despitethe existenceofwhatit characterizedas“a timely

filed anddiligently pursuedpendingmotion for classcertification.” Id. at 1041.Thecourt

heldthat thecentralissuewaswhetherthedistrict courthadbeforeit someplaintiff with a

personalstakein the controversyand concludedthat the namedplaintiffs still hada personal

stakein the controversy,despitetheirpersonalclaimshavingbeenpaid,becausethey(1)

assertedan economicinterestin the certificationissueand (2) vigorouslyadvocatedtheir

right to classcertification.Id. at 1043. Findingthat plaintiffs hadstandingto appealthe

certificationissue,the court furtherconcludedthat a suit broughtasa classaction should

not bedismissedfor mootnessupontenderto thenamedplaintiffs oftheirpersonalclaims,

“at least,when ... thereis pendingbeforethe district courta timely filed anddiligently

pursuedmotion for classcertification.” Id. at 1051. TheZeidmancourtrecognizedthat a

suitbroughtasa classactionmust,asa generalrule,be dismissedfor mootnesswhenthe

personalclaims ofnamedplaintiffs aresatisfiedandno classhasbeencertified.Seeid. at

1045. However,the Courtheldthat this rule, “mustyield whenthe district court is unableto

rule on classcertificationbeforeindividual claimsofnamedplaintiffs becomemoot.” Id.

Zeidman,while analogous,doesnotdirectly addresstheissuepresentedin this case

— a leadplaintiff pursuingconsolidatedclassactionclaimswithoutstandingto do so.

Becausestandingandmootnessdiffer in importantrespects4,thejurisprudenceonmootness

4SeeFriendsoftheEarth, Inc. v. Laidlaw EnvironmentalServices(TOC), Inc. 528 U.S. 167

191-92 (2000)(“Standingdoctrinefunctionsto ensure,amongotherthings,thatthescarceresourcesof
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is notdispositiveofthis case. Contraryto Stone’sassertions,Fifth Circuit authoritydoes

not mandatea dismissalof this case.

Stonefurtherattemptsto characterizethecomplaintfiled by El Pasoasanamended

complaintwhich supersededall prior complaints,primarily on the basisofEl Paso’sfailure

to “refer to the individualsthat filed the original complaintsin this matter.”R. 267. Then,

citing two Fifth Circuit cases,Washingtonv. M. Hanna Const.Inc., 299 Fed.Appx. 399 (5th

Cir. 2008)(“An amendedcomplaintsupersedesthe original complaintandrendersit ofno

legaleffectunlessthe amendedcomplaintspecificallyrefersto and adoptsor incorporates

by referencethe earlierpleading.”)andKing v. Dogan, 31 F.3d344 (5th Cir. 1994) (same),

Stoneclaimsthat this failure essentiallyextinguishedthe consolidatedcomplaintsby

mergingthemtogetherin El Paso’s“amended”complaint. This, in turn, would deprivethe

putativeclassof a partyableto litigate its positionin the“caseor controversy”at bar,

consequentlyremovingthis Court’s subjectmatterjurisdictionbecausetheconstitutional

requirementof standingwould not bemet. BecausetheCourt finds the complaintfiled by

El Paso,R. 61 to be “consolidated”,as its captiondeclares,ratherthan“amended”,asStone

asserts,the issueof consolidationin the contextofclassactionsmustbe addressed.

Consolidationis a tool usedby courts for efficiencypurposes,not a methodof

formalisticlegalmaneuveringto prejudicea partyorcreatedelaysin hearingotherwise

the federalcourtsaredevotedto thosedisputesin which thepartieshavea concretestake. In contrast,by
thetimemootnessis anissue,the casehasbeenbroughtandlitigated,often [] for years. To abandonthe
caseat anadvancedstagemayprove morewastefulthanfrugal.”).
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legitimatecomplaints. “A trial courthasmanagerialpowerthat hasbeendescribedas‘the

powerinherentin everycourt to controlthe dispositionof the causeson its docketwith

economyoftime and effort for itself, for counsel,andfor litigants.” In re Air Crash

Disasterat Florida Evergladeson December29, 1972,549F.2d 1006,1012 (5th Cir. 1977),

citing Landisv. NorthAmericanCo., 299U.S.248,254 (1936). “The trial court’s

managerialpower is especiallystrongandflexible in mattersof consolidation.” In re Air

CrashDisaster, 549F.2dat 1013. In the contextof civil procedure,the word “consolidate”

means“[t]o combine,throughcourtorder, two or moreactionsinvolving the sameparties

or issuesinto a singleaction .“ Black’sLaw Dictionary,
9

th ed.,p. 350 (2009). Parties

do not losetheirpre-existingright to suebasedsolelyon consolidation.Absenta party’s

formaldismissalby the Courtor avoluntarydismissalby theparty itself, a legitimateparty

doesnotsimply disappear.“[C]onsolidationdoescauseonecivil action to emergefrom

two; theactionsdo not losetheirseparateidentity; thepartiesto one actiondo not become

partiesto the other.” Harcon BargeCo., Inc. v. D & GBoatRentals,Inc., 746F.2d278,

287 (5th Cir. 1984),quotingMcKenziev. UnitedStates,678F.2d 571,574 (5th Cir. 1982).

Moreover,“partiesmaynotby consolidation be deprivedofsomesubstantiveright

availableto themin an individual suitnow consolidated.”Harcon Bargeat 287. Thus,

courtshaverejectedthetheoryof consolidationasa mergerof substantiveclaims; rather,it

is aproceduralmechanismto facilitatejudicial efficiency.

However,the questionremainsofwhatmustbedonewith the leaderlessputative
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class. StonecitesKrim v. pcOrder.com,Inc., 402 F.3d489 (5th Cir. 2005)for the

propositionthat the lack ofa viable individual claim disallowsinterventionof anotherparty.

Knoxville countersthat theCourt expresslyinvited putativeclassmembersto comeforward

to serveasleadplaintiff. Both argumentsfail to preciselydescribethe Court’s prior ruling

on theissue. Whenthe CourtdismissedEl Pasoasleadplaintiff for lackof standing,the

Courtdid notdismissthe underlyingclassactionssuitsbroughtby the individual plaintiffs

prior to consolidation.5R. 249-250. Dismissalof the entire consolidatedsuit would beboth

wastefulofjudicial resourcesandof the parties’ time, energy,andmoneyspentlitigating

the casethus far which the Courtmust assume,basedon the record,hasbeenconsiderable.

See,e.g.,Mullaneyv. Anderson,342 U.S.415,417 (1952)(recognizingnotionsofjudicial

efficiencyin allowing plaintiff without standingto substituteproperplaintiff underRule 21

ofthe FederalRulesof Civil Procedure;culminationoftrial with plaintiff lackingstanding

did notprejudicedefendant,andre-filing of complaintby properplaintiff would resultin

needlesswaste);Lynchv. Baxley,651 F.2d 387, 388 (5th Cir. 1981)(“Efficient judicial

administrationweighsin favor of allowing anopportunityfor anew andproperclass

representativeto enterthe caseand litigate theinterestsof the subclass.”).Thus, the Court

finds thatreplacementof a leadplaintiff will neitherprejudiceStonenorwastejudicial

resourcesbut in factwill be the bestuseofjudicial resources.Rather,it will allow the case

to proceedin astimely amanneraspossible,3 years,9 monthsand24 daysafterthe initial

~The Court deniedasmootEl Paso’smotionto certify theclassin light of El Paso’slackofcapacity,
in order for the newlyappointedleadplaintiff to file its own motionfor classcertification.
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filing ofthis action.

The partiesboth attempt to eitherrely onor distinguishtwoparticularcases- Ford

v. U.S.SteelCorp., 638F.2d753 (sd~Cir. 1981)andIn re Currency Conversion Fee

Antitrust Litigation, 2005WL 3304605(S.D.N.Y.,Dec.7,2005). Knoxville claimsthat

thesecasesconfirm the Court’s ability to replaceclassrepresentativesofputativeclasses;

Stoneassertstheyindicatethatclasscertificationsmustbemadebeforesubstitutionscan

occur. Thetruth is somewherein the middle: Ford involvedaputative classactionunder

Title VII thatwasfirst certified,thendecertifled;the leadplaintiff wasdismissed,and the

restof the casewasdismissedbythe district court. Ford,638 F.2dat 754. TheFifth

Circuit reversedand allowedanother classrepresentativeto stepforward. Id. at 755. The

implicit reasoningbehindthe reversalwasequitable. The court found thatafter the class

wasinitially certified,ft may“work an injustice” (not to mentionawasteofjudicial and

partyresources)to beginanew,especiallyonceaputative lead plaintiff hadalreadybeen

namedand the casehadmovedforward. Id. at 754,761.Similarly, the Currency

Conversion courtcertifiedanentireclass,thende-certifledaparticularsubclass.Thecourt

implicitly found ft inequitable to require the aggrievedsubclassto re-file acomplaintand

beginthe litigation anew. Currency Conversion, 2005WL 3304605at ~6. Sincethe

subclasshadrelied onthe initial classcertification,asubsequentchangein its statusshould

not requirestartingover. Id.

Just asthe Fifth Circuit in Ziedman, Ford andLynchhasallowedsuitsto go forward
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by implicitly recognizingthepotentialinequitiesofdismissal,sotoo doesthis Court

recognizethepotentialinequitiesof dismissingthe currentputativeclassmembersasthe

reasonfor allowing a replacementleadplaintiff. Justasthe classesin thosecasesreliedon

the certificationprocess,theoriginal individual plaintiffs in this case,who undoubtedly

havestanding,havereliedon theCourt’s consolidationoftheircomplaintsand its

appointmentof El Pasoasleadplaintiff.6 Shouldthe Courtdismissthis casein its entirety,

the otherplaintiffs would presumablystill be free to bring aclassaction againstStone7,and

Knoxville would presumablystill be eligible to becomeleadplaintiff. To createan

opportunityfor identical complaintsto be filed by identicalpartiesby usingthesame

argumentspresentedin the samebriefswould be senseless,to saynothingof wasteful.

TheCourt finds thatthe propermeansof addressingthisproblemis simplya

substituteleadplaintiff. Classcertificationhasnotyet beenaddressed.Becauseof the

voluminousfilings by the parties,this case,afteralmostfour yearsseemsold by most

standards,is actuallystill in its infancy.8 Appointing areplacementbothrecognizesthe

6 J~shouldbe notedthat, at leastin consolidatedclassactions,the term“leadplaintiff’ arguablytakeson

ameaningapartfrom “namedplaintiff~”whichwouldremovethepossibilitythat dismissinga lead
plaintiff mightcreateconstitutionalstandingconcerns.In re Initial PublicOfferingSecuritiesLitigation,
214 F.R.D. 117, 123 (S.D.N.Y. 2002)(“In re IPO I”) (“[T]he only responsibilityexplicitly givento lead
plaintiffs by thePSLRAis thepowerto selectanddirect classcounsel.Nowhereis it suggestedthatthe
conceptof ‘leadplaintiff’ was intendedto be coterminouswith ‘namedplaintiffs’ or ‘class
representatives.”)(internalcitationsomitted).

TheCourt ‘s ruling doesnot addressthe potentialapplicability of anystatuteof limitations as apossible
barto beginningthe suit anewshouldit be dismissed.

8 SeeRec.Doc. 194 (requiringpartiesto gainCourt’sapprovalbeforefiling newmotions).
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potentiallegitimacyof theunderlyingclaims,works no prejudiceon the putativeclass

members,keepsbothpartiesfrom havingto relitigatetheissuespreviouslyresolved,and

conservespreciousjudicial resourcesthat would otherwisebe spentrehashingthesame

motions. Suffice it to saythatstandingwas initially obtainedin this suit. In fact, it was

obtainedin threeindependentandsufficient ways: from the threeindividual plaintiffs’

complaintsprior to consolidation. As consolidationdoesnot operateto invalidatethe

underlyingclaims,but only actsasaproceduralstreamliningof otherwiseseparateand

distinct cases,Stonehasfailed to demonstrateeither legalor practicalsupportfor outright

dismissal,particularlyat this stageof the litigation, given its history. 9

2. WhetherKnoxvilleHas CapacityTo ServeAs LeadPlaintiff

As to Stone’salternativeargument— that Knoxville PensionSystemmaynotsue,

evenif the Knoxville PensionBoardmay — it hasbeenmootedby Knoxville’s affidavit,

submittedon behalfof the PensionBoardby its appointedofficer,which makesclearthat

the PensionBoard will be the actualparty to serveasleadplaintiff. Boththe plain text of

the PensionBoard’s enablingstatuteandits constructionby Tennesseecourts,aswell as

Stone’sadmittance,makeclear that the Knoxville PensionBoardwill not suffer the same

defectsasdid El Paso.See,e.g.,Knoxville, Tenn.Charterart. XIII, div. 3, § 1350.2(2009)

(“The pensionboardmaycontract,sueandbe suedin the nameof the City of Knoxville

SeeIn re Initial Public OfferingSecuritiesLitigation, 2004WL 3015304,at *3 (S.D.N.Y., Dec. 27,
2004)(“In re IPO 111”) (finding dismissal“too harshapenalty” andallowingjoinderof realpartiesunder
Rule 17(a)(3)whereplaintiffs’ counselfailed to investigatewhethernamedplaintiffs hadtheir claimed
legalstatus.)
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PensionBoard.”);SouthernConstructors,Inc. v. LoudonCountyBd. ofEduc., 58 S.W.3d

706,710 (Tenn. 2001)(allowing municipal governmentto exerciseclaimedpowerif “the

poweris grantedin the ‘expresswords’ of the statute or chartercreatingthemunicipal

corporation”). Thus, the Knoxville PensionBoardhasclearpowerto litigate this case.

Moreover, it is the type of institutional investorwhich thePSLRA prefers10,andit wasthe

only timely applicantto file amotion to becomeleadplaintiff by the Court-appointed

deadlineof April 13, 2009.

Finally, Knoxville requeststhat the currentCo-LeadCounselsand Liaison Counsel

remainintact. For the reasonsstatedin the Court’s original Orderappointingthemto their

respectivecapacities,R.16, the CourtonceagainappointsBernsteinLitowitz Berger&

GrossmannLLP as Co-LeadCounselandMorrow, Morrow, Ryan& Bassettas Liaison

Counsel.The Court furtherappointsBarrowayTopazKesslerMeltzer CheckLLP as Co-

LeadCounsel.

Conclusion

For the foregoingreasons,basedon therecordof this proceeding,the Court will

grantKnoxville’s Motion for Appointment asLeadPlaintiff insofarasit replacesEl Paso

with City of Knoxville Employees’PensionBoardasLeadPlaintiff and reappointsthe

aforementionedlaw firms ascounselfor LeadPlaintiff.

‘°SeeTarica v. McDermottInt’l, Inc., No. Civ. A. 99-3831, 2000 WL 377817,at *5 (E.D. La., Apr. 13,
2000)(J. Vance)(finding that“the PSLRAspecificallyencouragesthe appointmentof institutional
investors”).
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