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UNITED STATES DISTRICT COURT

TON’? R. MOORE, CLERK
WESTERN DISTRICT OF LOUISIANA WESTERN DISTRICT OF LOUISIANA

LAKE CHARLES DIVISION

CHRISTOPHER S. CALLAHAN : DOCKET NO. 6:06 CV 0561

VS. : JUDGE MINALDI

GULF LOGISTICS, LLC ET AL. : MAGISTRATE JUDGE HILL

MEMORANDUM ORDER

Before the Court is a Motion for Reconsiderationfiled by the plaintiff ChristopherS.

Callahan,[doe. 101],askingtheCourtto reconsiderits March31,2009MemorandumRuling, [doe.

99], whichgrantedsummaryjudgmentin favor ofthedefendants.TheDiamondentitiesand the

LLOG entitiesflIed an Opposition[doc. 107]. TheGulf Logisticsentitiesalsofiled an Opposition

[doe. 106]. Mr. Callahanfiled asingleReply [doe. 1101.

Pursuantto Fed.R. Civ, P. 5 9(e),litigantsmaymoveto alteroramendajudgment,provided

suchamotionis made“no laterthan10 daysaftertheentryofthejudgment.” Fed.R. Civ. P. 59(e).1

A motionto alteroramendajudgmentis anextraordinaryremedyandis seldomgranted.Templet

v. HydroChem,Inc., 367 F.3d473, 479 (5th Cir. 2004). A motionto alteroramendajudgment“is

not thepropervehicle for rehashingevidence,legal theories,or argumentsthat could havebeen

offered or raisedprior to the entry of judgment.” Id. Rather,Rule 59(e) “serve[s] the narrow

purposeof allowingaparty to correctmanifesterrorsof law orfactorto presentnewlydiscovered

evidence.” Id. “[A]n unexcusedfailure to presentevidenceavailableat the time of summary

‘Mr. Callahan’smotion wastimely filed.
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judgmentprovidesa valid basisfor denying a subsequentmotion for reconsideration.” Id.

Mr. Callahanpresentssix reasonswhy this Court shouldreconsiderits ruling: 1) thecourt

misappliedFed.R. Civ. p. 56,2) thecourtfailedto follow Hodgen,Porter, andWilliams, 3) there

is an issueof material factasto theheightof the sea,4) thereis an issueof materialfactas to

whethertheseasweredangerous,5) thereis anissueofmaterialfactasto whethertheplaintiff was

directedtoprepareforthepersonnelbaskettransfer,and6)“fairnessrequiresvacationofJudgment

to provideplaintiff with opportunityto respondto GulfLogistics’ Reply.”

First, Mr. Callahan’sargumentthatthis CourtmisappliedtheRule56 standardrehashesthe

argumentshepresentedin oppositionto themotionsfor summaryjudgment.As statedabove,Rule

59(e) is not the propervehiclefor rehashingarguments,andaccordingly,this Court declinesto

reconsidertheargumentsalreadypresentedanddiscussedin its Ruling.

Second,Mr. Callahan’sargumentthat this Court failed to follow Hodgen,Porter, and

Williams is inaccurate.ThisCourt consideredanddistinguishedthosecasesin its Ruling.2

Third, this Courtacknowledgedin its Rulingthat, althoughtherewasanissueoffactasto

theheightofthewaves,thisissueoffactwasnotmaterialsuchthatit precludedsummaryjudgment?

Fourth,Mr. Callahanarguesthatthereis anerrorof factasto whetherhebelievedtheseas

weretoo dangerous,Mr. Callahansubmitsanaffidavit, executedonOctober30,2008,statingthat

he believedtheseasweretoo roughfor a personnelbaskettransfer.4His depositiontestimonyof

September6, 2007, however,statesthat he felt the seaswere unsafeto be working in, but that

2 Mem. Rulingat 20-21 (Mar. 31, 2009)[doc. 99].

31d. at2l.

~‘Pl.’s Ex. A [doc. 101-4].
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makingapersonnelbaskettransferto therig wassaferthanbeingontheboat.5“It iswell settledthat

this courtdoesnotallow aparty to defeatamotion for summaryjudgmentusing an affidavitthat

impeaches,withoutexplanation,sworntestimony.”S.WS.Erectors,Inc. v. Infax, inc.,72 F.3d489,

495 (5thCir. 1996). Furthermore,“the nonmovantcannotdefeatamotion for summaryjudgment

by submittinganaffidavitwhichdirectlycontradicts,withoutexplanation,hisprevioustestimony.”

Albertsonv. Ti. Stevenson& Co., Inc.,749 F.2d223,228 (5th Cir. 1984)(citing Kenneth-Murray

Corp v. Bone, 622 F.2d 887, 894 (5th Cir. 1980)). Mr. Callahan’saffidavit contradictinghis

depositiontestimony,executedfollowing his sworndepositiontestimonyand submittedwithout

explanation,cannotdefeatsummaryjudgment.

Fifth, Mr. Callahanarguesthat thereis an issueof factasto whetherhewasdirectedto

preparefor thepersonnelbaskettransfer. As addressedin theRuling, Mr. Callahanstatedin his

depositionthatno onedirectedhim to go onto thebackdeckoftheboat,andthatit washis choice

to go onto thebackdeck.6 Healsostatedthathis employerhasa“stopwork” programthatpermits

him to ceasework if hefoundtheconditionsunsafe.7InhisRule59(e)motion, Mr. Callahanargues

that his depositionand affidavit testimonycreatea genuineissueof material factbecause“[t]he

deckhandawakenedhim andtold him, in effect, ‘we arehere,get readyto offload,” “thevessel

positioneditselfnext to thejack-up,” and “[r]oustaboutswerelowered,equipmentwasoffloaded,

andit wasevidentthat thebasketwould be loweredfor him soon.” Thecircumstantialevidence

doesnotcreateanissueoffactasto whetherMr. Callahanwasdirectedto preparefor thetransfer.

~CallahanDep. 110:2-13.
6.Id. 108:25-109:7.

71d. 63.
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Finally, Mr. CallahanrequeststhisCourtvacateits Rulingin orderforhim to file aresponse

to GulfLogistics’ Responseto his Stir-Reply,andto introduceanexpertaffidavit. Rule59(e)is not

thepropervehicleforpresentingevidenceorargumentsthatcouldhavebeenofferedorraisedprior

to theentryofjudgment.Mr. Callahancouldhavesoughtleaveto file aresponseto GulfLogistics’

memorandumandincludedthis expertaffidavit in thethreemonthsthatelapsedfrom thefiling of

Gulf Logistics’ Responseto his Sur-Reply and the issuanceof the MemorandumRuling.

Furthermore,Mr. Callahanmaintainsthathedidnothaveanadequateopportunitytorespondto Gulf

Logistics’ Reply.8 This argumentis without merit, becausethis CourtgrantedMr. Callahanleave

to file aStir-Reply, [doc.89],andthereforeMr. Callahanhadanopportunitytorespond;accordingly,

IT IS ORDEREDthattheMotion for Reconsideration[doc. 101] is herebyDENIED.

LakeCharles,Louisiana,this ~R( dayof ~ , 2009.

In his Replyto hisRule 59(e)motion, for thefirst timein any ofhis briefs,Mr. Callahan
directsthis Courtto Champagnev. TetraAppliedTechnologies,Inc., 05-299,2005WL 3478171
(S.D. Tex. 12/20/2005). In Champagne,thedistrictcourt foundthereweregenuineissuesof
material factfor trial asto waveheightand seaconditionsthatrenderedsummaryjudgment
inappropriateon theplaintiff’ s negligenceclaim,despitetheplaintiffs depositiontestimonythat
“hedid not considertheseastoo roughto conducta [personnelbasket]transfer.” Id. at * 5,
Champagneis notbindingon this Court,andmoreover,Champagneis a2005case. If Mr.
Callahan’sattorneywishedto presentargumentsbaseduponChampagne,he shouldhavedone
so during thebriefing for themotion for summaryjudgment. Rule59(e)motionsarenot
appropriatevehiclesfor raisingargumentsthatcouldhavebeenraisedpriorto theentryof
judgment.
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