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ROBERT H~SHEMWELL CLERK WESTERNDISTRICT OFLOUISIANA
WESTERN DISTRiC1 OF LOUISIANA

L4PAYETTE LOUI$rANA
LAFAYETTE DIVISION

PHI, INC. CIVIL ACTION NO. 06-1469(LEAD)
06-2243(MEMBER)

VERSUS JUDGEDOHERTY

OFFICE& PROFESSIONALEMPLOYEES
INTERNATIONAL UNION AND MAGISTRATE JUDGEHILL
OFFICE& PROFESSIONALEMPLOYEES
INTERNATIONAL UNION LOCAL 108

MEMORANDUM RULING

Pendingbeforethis Courtis theUnions’ “Motion for Leaveto File anAmendedAnswerto

PHI’sComplaintandUnions’ FifthAmendedCounterclaimin theBadFaithBargainingSuit” [Doe.

316]. PHI originally opposedthemotion in light of its objectionto Paragraph39 assetforth in the

Unions’ ProposedAmendedAnswer. Specifically, PHI objectedto the inclusion of proposed

Paragraph39,whichPHI allegescontainsa“new allegation”thatPHIviolatedsection2, First ofthe

RailwayLaborAct (“RLA”), 45 U.S.C. § 152, First,

when, shortly after the parties’ supermediationsessionended,PHI reftisedthe
Unions’proposalthat [,] if PHI would increaseits economicofferby anapproximate
One Million to OneMillion and a Half-Dollars, the Unions would acceptthe
remainderofPHI’s final bargainingproposal.

PHI contendedthis “new allegation”is itself raisedasa “claim,” becausetheUnionslater

pleadthat“[e]ach oftheindividualactsofPHI.. .standingaloneandin theirtotalityviolateSection

2, First ofthe [RLA....].” PHI contendedneitherthis “allegation,”northe “claim” it purportsto

represent,was raisedin anyoftheUnions’ previouspleadingsandis anattempton thepartofthe

Unionsto enlargetheirpleadingsafterthediscoveryperiodhasended.

After reviewoftheproposedpleadingandPHI’sobjection,this Courtconcludedthatto the
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extent theallegationat issuecouldbeconsidereda new,stand-aloneclaim, PHI’s objectionwas

well-founded,andtheamendmentwouldnotbepermitted.However,thecourt furtherstatedto the

extent the “new” factual allegationset forth by the Unions in their proposedpleadingmerely

supportsanalready-existingclaimforviolationsoftheRLA, andto theextentthis factualallegation

is oneofwhich PHI hashadnoticeandwould notbeoverlyprejudicial,theCourtwould allow the

amendment.TheCourtorderedsupplementalbriefingto clarify the issue.

In response,thepartiesfiled aJointSupplementalBriefandStipulation[Doe.332],wherein

theUnionshaveagreedto reviseParagraph47 oftheirproposedFifth AmendedCounterclaimby

deletingthe languagestating that “[e]ach of the individual actsof PHI set forth in paragraphs1

through46 abovestandingaloneandin their totality violate...”, which appearedto give rise to a

“new” claim. TheUnionshavealsorevisedParagraph47 to readasfollows:

TheactsofPHIsetforth in paragraphsI through46 aboveviolateSection2, First of
theRailwayLaborAct, 45 U.S.C. § 152, First,becausetheyconstitutePHI’s failure
to exerteveryreasonableeffort to makeanagreementconcerningratesofpay, rules
andworking conditionsapplicableto thepilots representedby theUnions.’

PHI statesit hasno objectionto this revisedlanguage,and,if includedin theproposedFifth

AmendedCounterclaim,PHI wouldhaveno objectionto Paragraph39. Therefore,PHI withdraws

it previousobjection.

Consideringtheforegoing,

IT IS ORDEREDthattheUnions’ “Motion For LeaveTo File An AnswerTo PHI’s First

AmendedComplaintandUnions’Fifth AmendedCounterclaimin TheBadFaithBargainingSuit”

‘A copyof theUnions’ proposedAnswerto PHI’s FirstAmendedComplaintandUnions’ Fifth Amended
Counterclaimin BadFaithBargainingSuitis attachedasAttachment1 to theinstantJointSupplementalBrief and
Stipulation. The partiesrequestthatthis attachmentbe substitutedfor thepreviously-submittedAnswer.
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is GRANTED.2 It is ORDEREDthat the Clerk of Court file theUnions’ AnswerTo PHI’s First

Amended Complaint and Unions’ Fifth AmendedCounterclaimin TheBadFaithBargainingSuit

into the record,3

THUSDONEANDSIGNED in Lafayette, Louisiana. this 3~TJ day of January.2009.

2 As thepartiesnote in their Stipulation,sincethe filing of the original motion for leaveto amendanswer.

Pill hasbeenpermittedto file a first amendedcomplaint in the badfaith bargainingsuit, andthis Court’s ruling this
datepermitsthe Unionsto file their answertothis amendedcomplaintratherthan the now-obseleteoriginal
complaint.

The Clerk is directedto file the “Unions’ AmendedAnswerTo PHI’s First AmendedComplaintand
Unions’ Fifth AmendedCounterclaimin TheBad Faith BargainingSuit” that is attachedas Attachment 1 to the Joint
Stipulationsubmittedby the panics[Doc. 3321,ratherthan thecopy of the Answer that was submittedwith the
original motion for leaveto file the Answer
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