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PendingbeforethisCourtis theMotion forSummaryJudgment[Doe.125] filedbyEvanston

InsuranceCompany(“Evanston”), EvanstonseekssummaryjudgmentagainstQualitechServices,

Inc. (“Qualitech”)on grounds“Qualitech’sclaimsfor badfaith againstEvanstonlackmerit.”’

Qualitechfiled an oppositionbrief[Doe. 189],andEvanstonfiled areplybrief[Doe. 215].Forthe

following reasons,Evanston’smotion is DENIED.

Thefactualandproceduralhistoryhavebeensetforth in significantdetailandprior rulings

by this Court andwill notbe restatedherein. Specifically,thepartiesarereferredto this Court’s

Rulingon Qualitech’sMotion for SummaryJudgment[Doe. 134] foracomprehensiveFactualand

ProceduralHistoryoftheease.

In its Third-PartyComplaintagainstEvanston,Qualitechalleges:

This Courtnotesat a telephonestatusconferenceonApril 8, 2009,counselfor Evanstonaffirmatively

statedontherecordall legalissuespresentedfor reviewin theinstantmotion— exceptfor the issueof whether
Evanstonis inbadfaith for failing to providea full andcompletedefenseto Chevron— areno longerviableissues
requiringaruling from theCourt. Becauseof theforegoingcertificationfrom Evanston’scounsel,no otherparty to
the lawsuithasfiled a responsivebriefaddressinganyotherissuecontainedin Evanston’smotionfor summary
judgment. Thus,all parties,it would seem,relieduponthat assertion,andtheon’y issuebeforethe Courtat this time
in Evanston’smotionfor summaryjudgmentis the issueof Qualitech’sbadfaithclaim.
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IntheeventthatEvanstondoesnotprovideChevronwith full insurancecoverageand
defensefor theclaimsassertedbytheoriginalplaintiffs herein,thenQualitechavers
that it is entitled to damagesfor badfaith denialofcoverageunderLouisianalaw,
aswell asexpenses,attorneys’fees,andothercostsincurredbyQualitechasaresult
of the denial of full insurancecoverageandlor defenseto Chevron USA, Inc.”
(emphasisadded).2

Qualiteehdoesnot otherwisespecifythesourceofLouisianalaw for its claim for badfaith

damages.Qualitech’sbadfaith claimis basedon Evanston’sfailure to provideChevronwith full

defenseandindemnityfor theplaintiff’s claimsmadeagainstChevron. Ratherthanprovidefull

defenseandindemnityto Chevron,Evanstontenderedaconditionaldefenseandreservationofrights

toChevron,arguingthecontractualliability exclusionandJonesActexclusioncontainedwithin the

EvanstonPolicy. Chevrondeclinedtheconditionalofferofdefenseandoptedto defenditselfin this

matter.3

1. TheArgumentsof theParties

In the instantmotion for summaryjudgment,EvanstonseeksdismissalofQualitech’sbad

faithclaim,includingQualiteeh’sclaimforattorneys’fees,ongroundsthereisno evidenceEvanston

actedin badfaith in tenderingaconditionaldefenseto Chevronpursuantto areservationofrights.

As an initial matter,dueto Qualiteeb’sfailure to identifythesourceof law for its badfaith

claim,Evanston“assumes”Qualiteeh’sbadfaith claimarisesunderLa. Rev.Stat. §22:658 andLa.

Rev.Stat. §22:1220,which Evanstonstates“imposeliability onaninsurerfor thefailure to timely

payaclaimafterreceivingsatisfactoryproofoflosswhenthat failureto payis arbitrary,capricious,

2 See AnswerandThirdPartyComplaintof Qualitech,Doc. 34.

~AlthoughChevrondeclinedto acceptEvanston’sconditionaloffer of a defenseandoptedto represent
itself, Evanstonhasneverthelessvoluntarilypaidaportionof Chevron’slegalfees,subjectto its reservationof
rights. Fromthis motion,however,it is apparentthe partiesdisputewhethercertainfeesbilledby Chevronpertainto
Chevron’sdefenseof plaintiffs’ claims. Evanstondeniesit is requiredto paythosefeesandfurtherclaimsits
refusalto paysuchfeesshouldnotbethebasisfor a badfaithclaim of Qualitech.
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orwithoutprobablecause.”4Undertheforegoingstatutes,Evanstoncontendsits interpretationof

thecontractualliability exclusionandtheJonesAct exclusioncontainedwithin theEvanstonPolicy

wasnot unreasonableat thetime Evanstonissuedits reservationof rightsletterand,presumably,

basedonpositionsEvanstonhastakenin themotion practice,arestill notunreasonable.

In response,QualitecharguesEvanston’smotionis properlyconsideredunderLa. Rev.Stat.

§22:688,a statutethatdoesnot exist. QualitechfurthercontendsEvanston’sfailure to providefifil

defenseand indenmity to Chevronconstitutesbad faith. Qualitechcontendsunder both the

contractualliability exclusionandtheJonesAct exclusionprovisionsoftheEvanstonPolicy,it was

“bad faith” for Evanstonto takethepositionthatcoveragewasnot owed. With respectto partial

paymentof feesand costs,Qualitechappearsto acknowledgeEvanstonandChevronmight havea

legitimatedisputeasto whethercertainfeesareowedby Evanston.However,Qualiteehcontends

Evanstonmustpayall undisputedamounts.Qualitechcontendsspecificdiscoverymustbedoneto

determineif Evanstonhaspaid all reasonableundisputedchargessubmittedby Chevron,or if

Evanston’sfailuretopayall costshasbeenunreasonable.Therefore,QualitechcontendsEvanston’s

motion for summaryjudgmentis premature,acontentionEvanstondisputes.

2. The Court’s Ruling

As an initial matter,this Court notesbothpartieshavefailed to carry theirburdenswith

respectto presentationoftheapplicablelaw governingthismotion, andthemotion is on thatbasis,

DENIED. Qualitechhas failed to identify the sourceof law for its claim in its Third Party

Complaint;Evanstonhasfailedto identifytheproperly-numberedstatutesthatgovernitsmotionfor

~This CourtnotesLa. Rev. Stat§22:658hasbeenrenumberedas La. Rev.Stat§22:1892,andLa. Rev.
Stat.§22:1220hasbeenrenumberedasLa. Rev.Stat. §22:1973. See Acts2008,No. 415, §1,effectiveJan.1, 2009.
Neitherbriefofeitherpartycontainstherenumberedstatutes.
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summaryjudgment;and,in its responsivebrief,Qualitechhasidentified,asthe“governing”statute,

astatutethatdoesnotexist. Theforegoingmakesit impossiblefor this Court to properlyevaluate

theissuespresentedto theCourt for adjudication.5Therefore,themotionis DENTEDonthisbasis.

Additionally, afterfurtherconsiderationof theargumentsoftheparties,thisCourtnotesit

hasthesameconcernswith respectto theinstantmotionthatit hadin connectionwith Qualitech’s

Motion for SummaryJudgment[Doe. 134], thatis, it is unclearto this CourtwhetherQualitcchis

seekingto enforceits ownrightsundertheEvanstonpolicy, orChevron’srightsundertheEvanston

Policy. As to Chevron’srights, thisCourt hasgraveconcernasto whetherQualitechhasstanding

to raise— in thecontractualandproceduralposturepresentedin this case— therightsofChevron

under the QualitechlEvanstonpolicy. Indeed,in its Third-PartyComplaint againstEvanston,

Qualiteehalleges“[fin the eventthat Evanstondoesnot provide Chevronwith full insurance

coverageanddefensefor theclaimsassertedby theoriginalplaintiffs herein,thenQualitechavers

that it [Qualiteehor Chevron?] is entitled to damagesfor bad faith denial of coverageunder

Louisianalaw, aswellasexpenses,attorneys’fees,andothercostsincurredbyQualitechasaresult

ofthedenial of full insurancecoverageandlordefenseto ChevronUSA,Inc.” (Emphasisadded).6

Yet, no evidenceofor argumentthat Qualitechhasincurredany costsasa resultof Evanston’s

actionshasbeenpresented.The foregoingbegsthe questionhowever: Is Qualitechseekingto

enforcethepaymentoffeesthatQualitechmight incurshouldEvanstondenycoverageto Qualitech?

Or is Qualitechseekingto enforcepaymentof feesthat Chevronmight or has incurredshould

~That thepartieshaveattemptedto clarify thesituationvia emailsto theCourt’s law clerkdoesnotrectify
the situation,as suchemailsarenotincludedwithin theCourt’s recordof the case.

6 See AnswerandThirdPartyComplaintof Qualitech,Doc. 34.
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Evanstondenycoverageto Chevron? Or is Qualitechseekingto enforcepaymentof feeseither

ChevronorQualitechmightincurshouldEvanstondenycoverageforthedefenseowedbyQualitech

to Chevron,andlorindemnityfor thecontractualliabilitiesQualitechowesChevron?Althoughthe

ThirdPartyDemandexpresslystatesQualiteehisseeking“expenses,attorneys‘fees,andothercosts

incurredbyOnalitechasa resultofthedenialoffull insurancecoverageand/ordefenseto Chevron

USA, Inc.,” thereis no indicationQualitech hasincurredanycostsasthe resultof Evanston’s

reservationof rights. In fact,the emailsattachedto Evanston’sreplybriefin connectionwith the

instant motion show the disputeas to costsincurred is betweenEvanstonand Chevron,not

Qualitech. Therefore,it appearsnoargumenthasbeenmadefeeshavebeenincurredby Qualitech

to date.

No provisionoftheQualitechChevronContractorjurisprudencehasbeencitedto provide

alegalbasisfor eitherQualiteehorChevronto assertthe rightsof theother,thatis, in theeaseof

this motion, Qualitech‘5 right to enforceChevron‘s rights, as an additional insured,vis-a-vis

Evanston,orChevronto enforceanyrightsofQualiteehundertheEvanstonpolicy. Significantly,

with respectto theThird PartyComplaintofQualitech,it is unclearto this Court onwhosebehalf

Qualitechis seekingbadfaithdamages.

In light of the foregoing,this Court finds therearegenuineissuesof material factas to

whetherQualitechhasplaced its demandfor bad faith damagesagainstEvanstonin a proper

proceduralposture,and,therefore,whetherEvanstonhasbreachedits obligationowedto Qualitech,

asopposedto anyobligationthatmight ormightnotbeowedto Chevron. Thus, in additionto the

fact that thepartieshavenot carriedtheir burdenswith respectto providingthis Court with the

propergoverninglegal standardsfor themotion,
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IT IS ORDEREDthatEvanston’sMotion for SummaryJudgment[Doe. 125] is DENIED

in its entirety,astherearegenuineissuesof material fact asto whetherQualiteehhasplacedits

demandforbadfaith damagesagainstEvanstonin aproperproceduralposture,and,therefore,

whetherEvanstonhasbreachedits obligationowedto Qualitech,asopposedto anyobligationthat

might ormight notbeowedto Chevron.

THUS DONEAND SIGNEDin Lafayette,Louisianaon this ________ dayof September,

2009.

UNITED DISTRICT
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