
RECEiVED j~ UNITED STATES DISTRICT COURT

JAN - 72009 WESTERNDISTRICT OF LOUISIANA

~ ~flftoiikFA’& LAFAYETTE DIVISION
LAIAYETTE, LOUISIANA

DANIEL HUGHES,ET AL. CIVIL ACTION NO. 06-1894

VERSUS JUDGEDOHERTY

P000PRODUCINGCOMPANY, ET AL. MAGISTRATE JUDGEHILL

MEMORANDUM RULING

PendingbeforethisCourtis theMotion for SummaryJudgmentfiledbydefendantDiscovery

ProducerServices,L.L.C. (“Discovery”) [Doc.78]. Discoveryseekssummaryjudgmenton grounds

it did not owe aduty to the plaintiff to equip the bunk bedfrom which plaintiff fell on a fixed

offshoreplatform with guardrailsandtheabsenceofguardrailsdid not createan unreasonablerisk

ofharm. Themotion is opposedby plaintiffs DanielHughesandLaurie Ann Hughes,individually

and on behalfof SamanthaHughes,Derrian Hughes,and Alysia Hughes~Doe.89]. Intervenor

Wood GroupProductionServices(“Wood Group”),whichhasorwill shortlyassumethedefense

ofPogoProducingCompany,theoperatoroftheplatform,alsofiled an oppositionbrief [Doc. 841.

Forthefollowing reasons,Discovery’smotion for summaryjudgmentis DENIED.

I. Factual and Procedural Background

The partiesagreeon the factual scenariowhich placesthis matter beforethe Court. In

January2006,plaintiff Daniel Hugheswas employedby Wood Groupasa field superintendent

assignedto work on the fixed platformrig, GrandIsle 115, which wasownedby Discoveryand

whichwaslocatedon theOuterContinentalShelfoff thecoastof Louisiana. On January2, 2006,

Hugheswasattemptingto climb downout ofthetopbunk bedin the living quartersoftheplatform.
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As Mr. Hugheswasdescendingfrom thetopbunk,hemisseda stepandfell backwardsontoabench

locatedin themiddleof thebunkroom. Mr. Hughesallegeshe sustainedsevereinjuries asaresult

of thefall and subsequentlyfiled the instantlawsuitseekingrecoveryfor his injuries. In addition

to Discoveryand otherparties,Mr. HughessuedPogoProducingCompany,the operatorof the

platform,L.L.C. Mr. Hughes’swife, LaurieAnnHughes,hasassertedaclaimfor lossofconsortium

on herown behalfandon behalfof herchildrenwith Mr. Hughes.

PlaintiffsallegetheirclaimsagainstDiscoveryariseundertheOuterContinentalShelfLands

Act, 43 U.S.C. §1331, etseq. Plaintiffs allegethefollowing specificclaimsof negligenceagainst

Discovery:

a. Designingandmaintainingadefectivebunkbedin saidliving
quarters;

b. Owning, maintaining, and providing defectively designed
bunkbedin saidliving quarters;

e. Failing to takeproperstepsto insurethatthe living quarters
including thebunk bedwerefree ofany vicesor defects;

d. Failing to provide a safe placeto live and work on said
platform;

e. Failingto exercisereasonablecareto preventinjury causedby
adefectivething in its custody.’

Plaintiffs’ theoryof liability appearsgroundedin their allegationthebunk bed from which

Mr. Hughesfell wasdefectivelydesignedfor two reasons— it wasnotequippedwith ahandrail or

guardrail to serveasa grabpoint to assistin ascendingand descendingtheladder,andthe ladder

rungswere improperlyspaced.

Discovery filed the instantmotion for summaryjudgmenton groundsit owedno duty to

Althoughin the original complaint,theseclaims ofnegligenceareallegedagainstdefendantsPogoand

WalterOil & GasCorp., Discoverywasaddedas a partydefendantin plaintiffs First Supplementaland Amending
Complaint,andplaintiffs negligenceclaimsareassertedagainstDiscoveryin that pleadingand successive
pleadings.
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equipthebunkbedwith aguardrail, andpursuantto Article 2317.1of theLouisianaCivil Code,it

cannotbe liable for Mr. Hughes’s injuries, all as more fully discussedbelow, in its motion,

Discoverydoesnot addressthe issueofwhetherthespacingof the ladderrungswasimproper.

II. Summary Judgment Standard

“A partyagainstwhom a claim,counterclaim,or cross-claimis assertedor a declaratory

judgmentis soughtmay, at any time, movewith or without supportingaffidavits for a summary

judgmentin the party’s favor asto all or any part thereof” FED. R. Clv. PROC.56(b). Summary

judgmentis appropriateif “the pleadings,depositions,answersto interrogatories,andadmissions

on file, togetherwith theaffidavits, if any, showthereis no genuineissueasto any materialfact and

that the movingparty is entitled to ajudgmentasa matterof law.” FED. R. Clv. PROC.56(c).

Whenamotion for summaryjudgmentis madeand supportedas providedin this
rule,an adversepartymaynot restuponthemereallegationsordenialsoftheadverse
party’s pleading,but the adverseparty’s responseby affidavits or as otherwise
providedin this rule, must set forth specific factsshowingthat there is a genuine
issuefor trial. If the adverseparty doesnot so respond,summaryjudgment, if
appropriate,shallbe enteredagainsttheadverseparty.

FED. R. CIV, PROC.5 6(e).

As summarizedby theFifth Circuit in Lindseyv. SearsRoebuckandCo., 16 F.3d616, 618

(5th Cir. 1994):

Whenseekingsummaryjudgment,themovantbearsthe initial responsibility
ofdemonstratingtheabsenceofan issueofmaterialfactwith respectto thoseissues
on whichthemovantbearstheburdenofproofattrial. CelotexCorp. v. Catrett,477
U.S. 317 (1986).However,wherethenon-movantbearstheburdenof proofattrial,
the movant may merely point to an absenceof evidence,thus shifting to the
non-movanttheburdenofdemonstratingby competentsummaryjudgmentproofthat
thereis an issueof material fact warrantingtrial. Id. at 322; seealso, Moody v,
JeffersonParish SchoolBoard, 2 F.3d 604, 606 (5th Cir. 1993);Duplantisv. Shell
Offshore, Inc., 948 F.2d 187, 190 (5th Cir.l99l). Only when “there is sufficient
evidencefavoring thenonmovingparty for ajury to returna verdict for that party”
is a full trial on themeritswarranted.Andersonv, LibertyLobby, inc., 477 U.S.242,
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249 (1986).

TheSupremeCourthasinstructed:

Theplain languageof Rule 56(c) mandatesthe entryof summaryjudgment,after
adequatetime for discoveryanduponmotion, againsta partywho fails to makea
showingsufficient to establishtheexistenceof an elementessentialto that party’s
case,andon which that partywill beartheburdenofproofat trial. Whereno such
showingis made,“[t]hc moving partyis ‘entitled to ajudgmentasamatterof law’
becausethenonmovingpartyhasfailed to makeasufficient showingon an essential
elementof hercasewith respectto which shehastheburdenof proof.”

In ruling upon a Rule 56 motion, “a District Court mustresolveany
factualissuesofcontroversyin favorofthenon-movingparty”only in thesensethat,
wherethefactsspecificallyaverredby thatpartycontradictfactsspecificallyaverred
by themovant,themotion mustbe denied.Thatis a world apartfrom “assuming”
thatgeneralavermentsembracethe“specific facts”neededto sustainthecomplaint.
As set forth above,Rule56(e)providesthatjudgment“shallbe entered”againstthe
nonmovingpartyunlessaffidavitsorotherevidence“setforthspecificfactsshowing
that thereis a genuineissuefor trial.” Theobjectofthis provisionis not to replace
conclusoryallegationsofthecomplaintor answerwith conclusoiyallegationsof an
affidavit. Rather,thepurposeofRule56 is to enableapartywhobelievesthereis no
genuinedisputeasto a specific factessentialto theotherside’scaseto demandat
least one sworn avermentof that fact before the lengthy processof litigation
continues.

Lujan v. National Wildl~feFederation,497 U.S. 871, 884, 888-89(1 990)(quotingCelotexCorp. v.

Catrett, 477 U.S. 317, 322-23(1986)).

TheFifth Circuit hasfurtherelaborated:

[Theparties’]burdenis notsatisfiedwith ‘somemetaphysicaldoubtasto the
material facts,’ by ‘conclusoryallegations,’by ‘unsubstantiatedassertions,’or by
only a ‘scintilla’ of evidence. We resolvefactual controversiesin favor of the
nonmovingparty, but only whenthereis an actualcontroversy,that is, whenboth
partieshavesubmittedevidenceof contradictoryfacts. We do not,however,in the
absenceof any proof, assumethat thenonmovingpartycould orwould prove the
necessaryfacts. ... [S]ummaryjudgmentis appropriatein anyeasewherecritical
evidenceis so weak or tenuouson an essentialfact that it could not support a
judgmentin favor of thenonmovant.

-4-



Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5t’~Cir. 1994) (en banc)(citationsand internal

quotationsomitted).

Finally, in evaluatingevidenceto determinewhethera factual disputeexists,“credibility

determinationsarenotpartofthesummaryjudgmentanalysis.” j~.To thecontrary,“in reviewing

all theevidence,thecourtmustdisregardall evidencefavorableto themovingparty that thejury is

not requiredto believe,andshouldgivecredenceto theevidencefavoringthenonmovingparty, as

well asthatevidencesupportingthemovingpartythatisuncontradictedandunimpeached.”Roberts

v. Cardinal Servs.,266 F.3d368, 373 (
5

th Cir. 2001).

III. Law and Analysis

In its motion for summaryjudgment,Discoveryarguesit is entitledto “summary judgment”

withoutdelineatingthespecificclaimsfor whichit seeksdismissal;presumablyfrom thearguments

made,it seeksdismissalof all claims broughtby plaintiffs.

Discoveryallegesplaintiffs’ negligenceclaimsagainstit asplatformowneraregovernedby

Louisianalaw pursuantto OCSLA,43 U.S.C.§1331,etseq. “OCSLA adoptsthe lawoftheadjacent

state(Louisiana)assurrogatefederallaw, to theextentthat it is not inconsistentwith otherfederal

laws andregulations. “Thus the law applicableis ‘federal law, supplementedby statelaw of the

adjacentstate.” Frugev. ParkerDrilling Co., 337F.3d 558, 560 (
5

th Cir. 2003)(citationsomitted);

seealso 43 U.S.C. § 1333(a)(2)(A). In its motion for summaryjudgment,Discoverycontends

Article 2317.1 is thegoverningLouisianaCivil Codearticle,becauseDiscoveryis being suedasa

premisesowner for a defectivething locatedon the premises. Although plaintiffs doesnot

specificallyallegeDiscovery’sliability underArticle 2317.1in any oftheircomplaints,plaintiffs do

notdisputeArticle 2317.1 is theapplicablelaw governingtheirclaimsagainstDiscovery.
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Article 2317.1 provides the owneror custodianof a thing is answerablefor damages

occasionedby its ruin, vice, or defect,only upon a showing that he knew or, in the exerciseof

reasonablecare,shouldhaveknownof theruin, vice,or defectwhich causedthedamage,that the

damagecouldhavebeenpreventedby theexerciseofreasonablecare,andthat he failed to exercise

suchreasonablecare.2 Thisarticleinterjectstherequirementofknowledgeandreasonablecareand

in sodoingeffectivelyturnswhatwasstrict liability into negligence,SeeReitzellv. PecanlandMall

Associates,Ltd., 852 So.2d 1229, 1232 (La.App.
2

md Cir. 2003), citing Solito v. Horseshoe

Entertainment,834So.2d610(La.App.2” Cir. 2002).Consequently,Article 2317.1actionsrequire

proofthatthedefendanthadcustodyofthethingcausingtheinjury, that thethingcontainedadefect,

ruin or vice, this is, a condition creating an unreasonablerisk of harm, and that the defective

condition causedplaintiffs injury. Reitzell,852 So.2dat 1232,citingDavis v DiamondShamrock

RefiningandMarketingCo., 774 So.2d 1076(La.App. 2”” Cir. 2000).

Thereis no fixed rulefor determiningwhetherathingpresentsan unreasonablerisk of harm.

Thetrier offactmustbalancethegravityand risk ofharmagainstthe individual andsocietalrights

andobligation,thesocialutility, andthecostandfeasibilityofrepair. “Simply put: Thetrieroffact

mustdecidewhetherthesocialvalueandutility ofthehazardoutweigh,andthusjustify,its potential

harmto others.” Reitzell, 852 So.2dat 1232,citing Reedv. Wal-Mart Stores,Inc., 708 So.2d362

2 Article 2317.1 states:

The owneror custodianof a thing is answerablefor damageoccasionedby its
ruin, vice, or defect,only upona showingthat he knew or, in the exerciseof
reasonablecare,shouldhaveknownof the ruin, vice, or defectwhich causedthe
damage,that thedamagecouldhavebeenpreventedby the exerciseof
reasonablecare, andthat he failed to exercisesuchreasonablecare.Nothing in
this Article shall precludethecourtfrom the applicationof thedoctrineofres
ipsa loquitur in an appropriatecase.

La. Civ. C. Art. 2317.1,

-6-



(La. 1998).Theconceptof whethera defectpresentsanunreasonablerisk of harm,whichrequires

abalancingoftherisk andutility of thecondition,is nota simpleruleof law which canbe applied

mechanicallyto thefactsofthecase. Reitzell, 852 So.2dat 1232, citing Solito, supra.

Thedegreeto whicha dangeris evidentto a potentialvictim is one factorin determining

whethertheconditionis unreasonablydangerous.Reitzell,852 So,2dat 1232,citing Josephv. City

ofNewOrleans,842 So.2d420(La.App. 4”’ Cir. 2003); Williamsv. City ofBatonRouge,844 So.2d

360(La.App. 1’~Cir. 2003;Shaversv. City ofBatonRouge,807 So.2d883 (La.App. l~’Cir. 2001).

Theaccidenthistoryofthedefectisalsoarelevantconsiderationin theunreasonableriskevaluation.

SeeReed,supra;Boylev. BoardofSup’rs,LouisianaStateUniversity,685 So.2d1080(La. 1997).

Althoughnot fully briefedor explainedin Discovery’smotion,3Louisianajurisprudence

makesclearthatArticle 2317.1’s“[k]new or,in theexerciseofreasonablecare,shouldhaveknown”

languagesignifies“duty” in thenegligencecontext.As theLouisianaThird Circuit CourtofAppeals

observedin Myersv. Dronet:

In Dobsonv. LouisianaPower & Light Co. [567 So,2d 569, 574 (La.1990)],our
Louisiana SupremeCourt defined negligenceas“conduct which falls below the
standardestablishedby law for protectionofothersagainstan unreasonablerisk of
harm.”Article 2317.1establishesthe legalstandardto whichDobsonreferredwhen
requiring that a plaintiff show that the defendant“knew or, in the exerciseof
reasonablecare,should haveknown” of theruin, vice,or defectwhich causedthe
damage;thatthe damagecould havebeenpreventedby theexerciseof reasonable
care;andthathe failedto exercisesuchreasonablecare.

In effect,a closereadingofArticle 2317.1revealsthat it imposesa two-prongduty
uponthe owneror custodianofa thing - a duty to ident(i5i theriskswhichthething

~Thepartiesarecautionedthat all applicableandgoverninglaw mustbe containedin the briefsaddressing
theissuesbeforetheCourt. Forexample,in its motion for summaryjudgment,DiscoverystatesArticle 2317.1
governstheissuesbeforethis Court, then citesto a LouisianaSupremeCourtcasethat applies theduty-risk analysis
underArticle 2315,then arguesthedutyelementof the traditional duty-risk analysiswithout regardto Article
2317.~, then switchesbackto the “knowledge/notice”elementsofthe Article 2317.1 analysis.Nowherein
Discovery’sbrief istherea discussionconcerningthe interplayof the traditional duty-risk analysiswith an analysis
underArticle 2317.1 — a discussionthat was providedby this Courtafter its own research.

-7-



causedanda duty to exercisereasonablecare in preventingdamages.

801 So. 2d 1097, 1108 (La. App. 3”’ Cir. 2001). Seealso Meltonv. Smith, 940 So.2d89, 93-94

(La.App. 2”” Cir. 2006)(“ThenoticeandknowledgecomponentofArticle 2317.1,whichchanged

the former strict liability standardfor custodiansto that ofnegligence,is thekey. This notice or

knowledgeofthedefectnowcreatesanegligenceduty toprotectguestson theleasedpremisesfrom

knowndefectswhich is uniformly applicableto both lessorandlesseealike.”).

Specifically,Discoveryarguesit owedno dutyto equipthebunkbedson theplatformwith

guardrails andtheabsenceof guardrails did not createan unreasonablerisk of harm. Therefore,

Discoverycontendsplaintiffs arenot entitledto recoveryfrom DiscoveryforMr. Hughes’sinjuries,

becauseDiscoverywas not negligent. Discoveryrelieson an unpublisheddistrict courtdecision

from JudgeHunterofthis district, Kennedyv. Mesa,1998WL 182670(W.D.La. 1998),in support

ofits position.4

Thepivotal issuein boththeKennedycaseandtheinstantcaseis whetherthedefendanthad

“ ThisCourtnotestheKennedydecision,an unpublisheddecision,is notbindingon this Court, However,
the Courtbriefly notesthecasegiven its similar factual scenario. In Kennedy,the plaintiff suedto recoverfor his
injuriesafterhe fell from an upperbunk bedon which therewere no guardrails. The defendantin Kennedyargued,
“For this courtto deny the instantMotion is automaticallyto exposeany personor institution who ownsone of the
thousands,if notmillions, of un-railedbunksin this country, to the whim of a particularjury.” The Courtobserved:

We appreciatethis candidobservation.Wecertainlyagreethat suchdecisionshouldbestbemade
by legislativeor regulationauthority.No suchauthorityexists.The central issueis whetherornot
Mesaprovidedadequateguardrails on plaintiffs bed.We are certainlynotpreparedto statethat a
bunk bedwithout a guardrail is a dangerousinstrumentalityin and of itself

Kennedy,1998 WL 182670, 1 (W.D. La. 1998). Applying Article 2315of the LouisianaCivil Code—ratherthan
Article 2317.I —~the courtfound bunk bendsoffshoretypically do nothaveguardrails; theallegedaccidenttook
place on a fixed platform; the plaintiff chosehis bunk in the living quartersand did not requesta bottom bunk, or
reporta needfor a rail or otherprotectionfrom the risk of falling from bed; and theplaintiff hadneverbeforefallen
from anybed,hadneverknownof anyoneto fall from a bunk bed offshore,and had neverseenan offshorelocation
with rails on the bunks. Additionally, thedefendant’ssupervisorwho hadworkedon andaroundoffshoreplatforms
testifiedthat in 36 years,he hadneverseenorheardof bed rails employedon bunks. Finding that thedefendantwas
notan insurerof the plaintiff’s safety,the courtconcludedthe platform ownerdid not havea dutyto install a guard
rail on theplaintiffsbunk bedand, consequently,granteddefendant’smotion for summaryjudgment.
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aduty to install guardrailson bunkbedson thefixedoffshoreplatformsin question.5Althoughthe

partiesbriefthis issuesubstantivelyin connectionwith the instantmotion for summaryjudgment,

plaintiffs andWoodGroupcontendsummaryjudgmentis inappropriateatthistime,astheissueand

extentof Discovery’scustody/controloverthe living quarterson theplatform is acontestedfactual

issue,andbecausediscoveryis ongoingwith regardto this issue.

TheCourtagrees,themotionshouldnot, atthis junctureprevail,but notesthepartieshave

incorrectlyframedthe issue. Theissueis notoneof “custodyorcontrol” overtheLiving quarters.

Rather,the issueis whetherDiscoveryhad a legal duty to install guard rails and/orladderswith

properly-spacedrungs,the latter being totally ignored by Discovery in its motion for summary

judgment. Vital to thisCourt’sdeterminationofwhethersuchadutywasowedis evidenceofwhat

Discovery— astheownerof theplatform knew or shouldhaveknownabouttheconditionofthe

bunk bedsin the living quartersand the allegedrisk of harm presentedby the bunk beds,in the

contextandcondition which existed.Plaintiffs argueDiscoveryknewor should haveknownthe

bunkbedsweredefective,becausewhenDiscoveryrepresentativesvisited theplatform,theywould

stayin the living quarters.Discovery,on theotherhand,arguesPogo,theoperatorof theplatform

andthepartyresponsiblefor compliancewith safetyregulations— neverreportedto Discoverythat

thebunkbedsweredefective.WoodGroup— whichhasassumedorwill shortlyassumethedefense

of Pogo— filed anoppositionbrief arguingDiscoveryhasnotoffered any evidencethatii wasnot

responsiblefor the living quarters. All partiesbeg the questionupon which a legal duty under

LouisianaCivil Code Article 2317.1 might flow under the circumstancesat issue in this case.

~Theissue of whetherthe ladderitselfwas defective— and,therefore,whether Discoveryowedplaintiff a
duty in connectionwith the ladderitself— is alsoan outstandingissuein this case,but is not raisedin Discovery’s
motion.
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Clearly, theissueofwhatDiscoveryknewordid notknowasto whatif anyrisk existed,giventhe

historyofthebedsonthisparticularrig, hasnotbeenaddressedbeyondtheconclusory.WhatPogo

orDiscoverykneworshouldhaveknownaboutthehistoryandconditionofthebunkbedsis hotly

contestedandis an issuefor whichdiscoveryremainsoutstanding,

Theissueofknowledgeand/ornotice andthe existenceofor lack ofany historyto support

the argumentof defectis currentlybeingexploredby the partiesandis in disputeandsubjectto

ongoingdiscovery.Consequently,thisCourtcannotdeterminewhetherDiscoveryowedMr. Hughes

alegaldutyto installguardrailsorladderswithproperly-spacedrungsonthebunkbedsin question

in thisparticular circumstance.Until discovery is complete,this Court cannotmakethe legal

determinationasto (1) whatlegal dutywas owedto Mr. Hughesregardingthebunkbeds,and (2)

whichpartyowed that duty to Mr. Hughes.Accordingly, summaryjudgu~ientis inappropriate at this

time.

Consideringtheforegoing,

JT IS ORDEREDthat Discovery’smotion for summaryjudgmentrequestingthis Court

dismissplaintiffs’ claimsagainstDiscoveryis DENTED.

THUS DONEAND STGNEDin Lafayette,Louisiana,this
7

th dayofJanuary,2009.
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