
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAFAYETTE-OPELOUSAS DIVISION

GARY W. WILKS CIVIL ACTION NO. 07-1229

VS. JUDGE HAIK

MICHAEL J. ASTRUE, Commissioner MAGISTRATE JUDGE METH YIN
SocialSecurityAdministration

ORDER

Beforethecourt is aPetitionfor AttorneyFeesfiled by appellantGaryW. Wilks pursuant

to theEqualAccessto JusticeAct (“EAJA”), 28 U.S.C. § 2412. (Rec.Doc. 18). Themotion is

unopposed.

TheEAJA providesin relevantpart thattheamountof feesawarded:
shallbebaseduponprevailingmarketratesfor thekind andqualityof theservices
furnished,exceptthat. . . attorneyfeesshallnotbeawardedin excessof$125 per
hourunlessthecourtdeterminesthatan increasein thecostof living or aspecial
factor . . . justifies ahigherfee.

28 U.S.C. § 2412(d)(2)(A)(ii). TheEAJA “veststhedistrict courtswith discretionto arrive ata

reasonableratefor attorneys’feesbasedon cost-of-living adjustmentsandotherfactors.” Yoesv.

Barnhart, 467F.3d426, 426 (5th Cir. 2006)(citationomitted). Althoughcourtsareclearly

authorizedto figure costof living increasesinto thehourlyrate,heretofore,courtswithin this

districthaveregularlydeclinedto awardEAJA feesin excessof $125 perhour. Seee.g.,

Richardsv. Astrue,2008WL 4544374(W. D. La. Oct. 7, 2008)(and casescitedtherein).

However,whenagivenlocalehasexperiencedasignificantchangein thecostof living, thecourt

shouldincreasethehourlyratebeyondthenominalstatutorycap. Bakerv. Bowen,839 F.2d

1075, 1084(5th Cir. 1988). Therateneednotpreciselytrackthecostof living increasefor the
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geographicalarea,but insteadshouldbecalculated“only to theextentnecessaryto ensurean

adequatesourceofrepresentation.”Id.

Accordingto theundersigned’srudimentarycalculations,thecostof living in this areahas

increasedbetween34 and 38.28percentbetweenMarch 1996whenthe $125capwas

implemented,andDecember2008,theyearwhentheinstantserviceswererendered.See,

Richards,supra (claimantarguedthat CPIincreasedby 34.89percentthroughDecember2007).!

This changeis not insignificant. Increasingthe$125 statutorycapby 34 to 38.28percentwould

resultin an hourlyrateof $167.50to $172.85.Absentothercircumstances,however,theoriginal

$125perhourreflectedthemaximumrateto be awardedundertheEAJA. Thus,theCPI

adjustedraterangeof $167.50to $172.85contemplatesthemaximumratethatcould beawarded

today-- assumingthecourt’s calculationsarecorrect. Baker, supra(increasedratemaynever

exceedthepercentageby which themarketrateincreasedsincestatuteenacted).

Upondueconsiderationof prevailingmarketconditionsandthehealthycommunityof

socialsecuritypractitionersin thisarea,thecourtis inclinedto implementan hourlyrateof $150

perhourfor legal servicesperformedin 2008forwardfor this, andfutureEAJA petitions. See,

Brown v. Astrue,2008WL 4186877(E.D. La. Sept.9,2008)(settlinguponanhourlyrateof

$150). Accordingly, within thenext 14 daysfrom thedateof this order,thepartiesareinvitedto

In Zamorav. Astrue, thecourtcalculatedthecostof living adjustmentby comparingtheConsumerPriceIndex

(‘CPI’) for March 1996,the yearin whichthe $125 EAJArate becameeffective,with the CPI for theperiodwhen
the serviceswere rendered.Zamora v. Astrue,2009 WL 311312*6, nl (S. D. Tex. Feb.9, 2009). To discernthe

percentageCPI increase,thecourt subtractedthe March 1996 CPI for All UrbanConsumers(155.7) from thethen
currentCPI anddivided the differenceby the March 1996 CPI for All UrbanConsumers(155.7). Id.

In the casesubjudice, the March 1996 CPI for all UrbanConsumersin the Southwas 152.4; the annual
2008 CPI for All Urban Consumerswas215.303,andthe annual2008CPI for all UrbanConsumersin the South
was208.681. See,http://data.bls.gov/cgi-bin/surveymost?cu.
Dependingon whetherthenationalor southernCPIs areused,or acombinationthereof, theCPI has increasedby
34.03percent(208.681-155.7/ 155.7); 38.28 percent(215.303-155.7/ 155.7); or 36.93 percent(208.681-152.4/
152.4) sinceMarch 1996. This CPI changewould increasethe$125 capto between$167.54 and$172.85.
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submitanybriefsand/orevidencerelativeto this issue. Counselshallprovideacopyof anybrief

to thechambersoftheundersigned.

IT IS SOORDERED.

SignedatLafayette,Louisiana,on April 11, 2009.

jidred E. Methvin
UnitedStatesMagistrateJudge
800 LafayetteSt., Suite3500
Lafayette Louisiana70501
(337) 593 5140(phone) 593 5155 (fax)


