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M-I, L.LC., ET AL MAGISTRATE JUDGEMETHVIN

MEMORANDUM RULING

CurrentlypendingbeforetheCourt is amotion for summaryjudgmentfiled by defendants,

Kerr-McGeeOil & GasCorporation(“Kerr-McGee”) andDiamondOffshoreservicesCompany

(“Diamond”), seekingdismissalofall claimsfiled againstthemby plaintiff.’ {Doc. 54]

FactualBack2round

Plaintiff; an oilfleld servicetechnicianemployedby M-I, L.LC. (“M-I”), allegeshe was

injurcdwhenheslippedandfell onamuddyfloor on theM/V OCEANCONCORD,avesselowned

by Diamond and charteredby Kerr-McGee,while he was removing an augersystemM-l had

previouslyinstalled on the vessel.2 The following facts, takenfrom plaintiffs “Statementof

Sincethe filing of the motion, the Court has ruled on cross-motions for summary judgment,
whichaddressedplaintiff’s status as a seamanunderthe JonesAct. [Doe. 60] In thosemotions,plaintiff’s
employer,MA, L,L,C,, soughtajudgmentfinding plaintiff was not a JonesAct seaman;plaintiff soughta
judgmentfinding hewas a JonesAct seaman.DiamondandKerr-McGeefiled a memorandumin
oppositionto plaintiffs motion. [Doc.42] The Court grantedM-I’s motion,anddeniedplaintiffs
motion,therebyfinding plaintiff was not a JonesAct seaman.(Specifically, the Court foundplaintiff did
not have a connection to a vessel or fleet of vessels.) As a result, the only remaining claim in this matter
is for generalmaritimenegligence,as plaintiffs Jones Act negligence, unseaworthiness andmaintenance
andcureclaimsarenot availableto him, ashe is not aseaman.Accordingly,thisRuling doesnot
addressthoseportionsof defendants’pendingmotionwhichseekdismissalof plaintiff’s claims for Jones
Act negligenceandunseaworthiness,as thoseclaimsarenow moot.

The M/V OCEAN CONCORDis a semi-submersibledrilling rig, whichwas beingmovedfrom
onelocationto anotherat the time ofplaintiffs allegedinjuries. [Doe. 54, p.1; 54-8,¶10]
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injuredwhenheslippedandfell on amuddyfloor on theMN OCEAN CONCORD,avessclowned

by Diamond andcharteredby Kerr-McGee,while he was removing an auger system M-I had

previously installed on the vessel.2 The following facts, taken from plaintiffs “Statementof

Sincethe filing of themotion, theCourt hasruled on cross-motionsfor summaryjudgment,
which addressedplaintiffs statusas a seamanunderthe JonesAct. [Doe. 60] In thosemotions,plaintiffs
employer,MA, L.L.C., soughtajudgrnentfinding plaintiff wasnot aJonesAct seaman;plaintiff soughta
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Act negligenceandunseaworthiness,as thoseclaimsare now moot.

2TheMN OCEAN CONCORD is a semi-submersibledrilling rig, which wasbeingmovedfrom
onelocationto anotherat thetime of plaintiffs allegedinjuries.[Doe. 54,p.1; 54-8, ~10]
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‘Since the filing of the motion, the Court has ruled on cross-motions for summary judgment,
which addressed plaintiffs status as a seaman under the Jones Act. [Doe. 60] In those motions, plaintiffs
employer, NI-I, L.L.C., sought ajudgment finding plaintiff was not a Jones Act seaman; plaintiff sought a
judgmentfinding he was aJonesAct seaman.DiamondandKerr-McGeefiled a memorandumin
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not havea connectionto a vesselor fleet of vessels.)As a result,the only remainingclaim in thismatter
is for generalmaritimenegligence,as plaintiffs JonesAct negligence,unseaworthinessandmaintenance
andcureclaimsarenot availableto him, as heis not a seaman.Accordingly,thisRuling doesnot
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UncontestedMaterial Facts,”areacceptedasaccuratefor purposesofthis motion:

1) RichardThibodeauxbeganhisemployment[asaservicetechnician]
with M-l [an oilfleld contractor]on March31, 2005;

5) HewasassignedtotheMN OceanConcordon April 18,2005where
heworkedriggingdownM-I equipmentthroughApril 21,2005;

6) He sustainedhisinjuries on or aboutApril 19, 2005while aboardthe
MN Ocean Concord;

7) At the time of the accident,theM!V OceanConcordwasowned by
DiamondDrilling Company;

8) Kerr-McGeeOperatingCompanycharteredtheMN OceanConcord
duringthe entire timethatRichardThibodeauxwasaboardthevessel;

9) M-l did not own and/orchartertheMN OceanConcord;

10) RichardThibodeauxwasassignedto theMN OceanConcordtowork
underandassistanotherM-Iemployeebythenameof JoshuaJohnsonto removeM-I
equipmentfrom theMN OceanConcord;

12) M-l is anoilfleld servicecontractorprovidingdrilling mudandother
relatedservicesto oilfleld drillers/operators;

13) M-I doesnot own drilling rigs;

15) M-1 was unable to provide additional M-1 employeesand/or
equipmentfor thework performedon theM/V OceanConcord;

16) Mr. Johnson,the seniorservicetechnician,requestedbut was not
providedadditionalpersonneland/orequipmentfrom DiamondM initially;

[Doe. 56-3]
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Additionally,thefollowing facts(takenfrom defendants’“StatementofUncontestedMaterial

Facts”) areacceptedasaccurate3:

6. Plaintiffs training with M-I includedsafety coursetests,watersurvival
school andrigging school, all of which he completed. SeeExhibit A -

Depositionof Plaintiff atpp. 17-18.

13. No employeeor representativeof Kerr-McGeedirected Plaintiff how to
accomplishrigging downof M-I equipment.SeeExhibit A - Depositionof
Plaintiff at p. 69; Exhibitfl - Depositionof Gantat p.22.4

14. It wasMA’s responsibilitytorig down theirequipmentandM-I wasincharge
of the job during which Plaintiff was allegedly injured. SeeExhibit C -

DepositionofDietzenatpp.23, 62; Exhibit A - DepositionofPlaintiff atpp.
208-209.~

3TheLocal Rulesfor the WesternDistrict of Louisianarequirethepartymoving for summary
judgmentto submita statementof “thematerialfactsas to whichthemovingpartycontendsthereis no
genuineissueto betried.” LR56.l. Any party opposingsummaryjudgmentmustfile a“statementof the
material factsasto which thereexistsa genuineissuetobe tried.” LR 56.2. In thismatter,plaintiff
opposessummaryjudgment,yet ratherthanfile a statementof factswhich aredisputed,he insteadfiled a
statementof factswhich arenot in dispute.He did not addressdefendantsstatementof undisputedfacts
at all. Local Rule56.2 furtherstates“All material factssetforth in the statementrequiredto be served
by themovingparty will be deemedadmitted,for purposesof the motion,unlesscontrovertedasrequired
by thisrule.” Accordingly,the Courtdeemsthestatementof undisputedfacts,as set forthby defendants,
to be undisputedby plaintiff. (TheCourtadditionallynotesplaintiff hasnot opposedthe factslisted
abovewithin thebody of his oppositionmemorandum.)

“The cited portionof plaintiffs depositionreadsas follows:

Q Sowhenyou sayKerr-McGee,meaninghe wasn’ttelling y’all to hurryup?

A Oh,yes, sir, he was rushingus. I mean,a lot.

Q Buthewasn’t telling youwhat to removefirst?

A No, sir, hedidn’t tell uswhatto removefirst. Hejust wantedit riggeddownand
off therig.

5TheCourtnotesthecitedportionof plaintiffs depositionstates,in pertinentpart(asit will be
referencedlater in this Ruling):

-3-



15. Beforehis allegedinjuries,Plaintiff testifiedthathewasslippingin themud
on thefloor, henotedthe“sloppy” condition ofthework areacausedby M-
I’s activitiesin removingits equipment,and“knew” thatsomeonewasgoing
to gethurt. SeeExhibitA - DepositionofPlaintiff at pp. 64-65.

16. Beforehis allegedinjuries,Plaintiff and/orhisM-1 supervisorhosedsomeof
thetroughsout causingmud to fly “all over thewalls, all over the floors.”
SeeExhibitA - Deposition of Plaintiff at pp. 79-80, 82, 110.

17. Beforehosingthe troughs,therewasno mudon the floor. SeeExhibit A -

Depositionof Plaintiff at p. 83.

18. Themesson thefloor resultedfrom Plaintiff and/orhissupervisor’sactivity
in cleaningthe mud out of the augersystem equipmentbeforeor while
dismantlingit. SeeExhibit A - Depositionof Plaintiff atp. 87.

19. Plaintiff wasmoving thesecond-to-lastaugerto thedoorwhenhe allegedly
slippedin mudon thefloor andhurthisback. SeeExhibitA - Depositionof
Plaintiff atpp. 71-72.

20. Plaintiffworkedthesameora moredemandingscheduleon hispreviousjob
aboard the M/V ROWANALASKA. SeeExhibit C - DepositionofDictzen
at pp. 44,45-47;ExhibitA - Depositionof Plaintiff at pp. 139-140.

21. Come-alongsarepackedin M-l’s toolboxes. SeeExhibit C - Depositionof
Dietzenat p. 31.

22. Come-alongsandchainhoistsshouldhavebeenaccessibleto Plaintiff in M-
I’s toolbox on theMN OCEAN CONCORD. SeeExhibit C-Depositionof
Dietzenat pp. 3 1-32.

23. Come-alongswere readily accessibleto anyone on the M/V OCEAN

CONCORDin an unlockedarea. SeeExhibitD - Depositionof Gantat p.
113.

Q All right. Thewelder[who from theinformationbefore theCourt,appearsto be
a Diamondemployee,whoM-I requestedassistits employeesin removingthe
auger system-see Depo.of Gantatp.22] wasnot in chargeof yourjob, rigging
down M-I equipment?

A No, sir.

-4-



SummaryJudgmentStandard

“A party againstwhom aclaim, counterclaim,or cross-claimis assertedor a declaratory

judgmentis soughtmay, at anytime, movewith or without supportingaffidavits for a summary

judgmentin the party’s favor as to all or anypart thereof.” Fed. R. Civ. Proc.56(b). Summary

judgmentis appropriateif “the pleadings,depositions,answersto interrogatories,andadmissions

on file, togetherwith theaffidavits, if any,showthereis no genuineissueastoanymaterialfactand

that themovingpartyis entitled to ajudgmentasa matterof law.” Fed.R. Civ. Proc.56(c).

Whena motion for summaryjudgmentis madeand supportedasprovidedin this
rule,anadversepartymaynotrestuponthemereallegationsordenialsoftheadverse
party’s pleading,but the adverseparty’s responseby affidavits or asotherwise
providedin this rule,mustset forth specific factsshowingthat thereis a genuine
issue for trial. If the adverseparty doesnot so respond,summaryjudgment, if
appropriate,shall be enteredagainsttheadverseparty.

Fed.R. Civ. Proc.56(e).

“The moving partybearstheburdenof identifying an absenceof evidenceto supportthe

nonmovingparty’s case.” Capitol Indem. Corp. v. U.S., 452 F.3d 428, 430 (5’~’ Cir. 2006).

“Summaryjudgment is properly grantedif the record doesnot contain appropriatesummary

judgmentevidencewhich wouldsustainafindingin thenonmovant’sfavoron anyissueasto which

the nonmovantwouldbeartheburdenofproofattrial.” j4. at430-31.As notedby theFiflh Circuit:

This burdenis not satisfiedwith ‘somemetaphysicaldoubtas to the materialfacts,’
by ‘conelusoryallegations,’by ‘unsubstantiatedassertions,’orby only a ‘scintilla’
of evidence. We resolvefactual controversiesin favorof thenonmovingparty,but
only when thereis an actualcontroversy,that is, whenbothpartieshavesubmitted
evidenceof contradictoryfacts. We do not, however,in theabsenceof anyproof,
assumethat the nonmoving party could or would prove the necessaryfacts.
...[S}ummaryjudgmentis appropriatein any casewherecritical evidenceis soweak
or tenuouson an essentialfact that it couldnot supporta judgmentin favor of the

-5-



nomnovant.

Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5ttt Cir. 1994) (en banc)(citationsand internal

quotationsomitted).

In evaluating the evidenceprovided in support of, and in opposition to, a Motion for

SummaryJudgment,“the court mustview factsand inferencesin the light most favorableto the

partyopposingthe motion.” Hunt v. RapidesHealthcareSys.LLC, 277 F.3d 757, 762 (5th Cir.

2001). “A factualdisputeprecludesagrantof summaryjudgmentif theevidencewould permita

reasonablejury to returnaverdictfor thenonmovingparty.” 14. In evaluatingevidenceto determine

whethera factual disputeexists,“credibility determinationsarenot partofthesummaryjudgment

analysis.” 14. To the contrary,“in reviewingall the evidence,thecourtmustdisregardall evidence

favorabletothemovingpartythatthejury is not requiredto believe,andshouldgivecredenceto the

evidencefavoringthenonmovingparty,aswell asthat evidencesupportingthemovingparty that

is uncontradictedandunimpeached.”Robertsv. CardinalSews.,266F.3d368, 373 (5” Cir. 2001).

Analysis

“It is a settledprinciple of maritime law that a shipownerowes the duty of exercising

reasonablecare towards thoselawfUlly aboardthe vesselwho are not membersof the crew.”

Kermarecv. Comp~gnieGeneraleTransatlantique,358 U.S. 625, 630 (U.S. 1959).6 To prove

negligenceundergeneralmaritimelaw, “The plaintiff mustdemonstratethattherewasadutyowed

by the defendantto the plaintiff, breachof that duty, injury sustainedby plaintiff, anda causal

connectionbetweendefendant’sconductandtheplaintiff’s injury.” In reCooper/T.Smith,929F.2d

6Seealso at 632 (“We holdthat the ownerof a shipin navigablewatersowesto all who areon
boardfor purposesnot inimical to his legitimateintereststheduty of exercisingreasonablecareunderthe
circumstancesof eachcase.”)

-6-



1073,1077 (5”’ Cir. 1991). “whetheradefendantowesaplaintiffalegaldutyisaquestionof law.”

Canal BargeCo., Inc. v. Torco Oil Co., 220 F.3d 370, 376 (5th cir. 2000)(internalquotations

omitted). “~T]hedeterminationof whethera partyowesadutyto anotherdependson avarietyof

factors,‘most notablytheforseeabilityoftheharmsufferedby the complainingparty.” Id. (quoting

ConsolidatedAluminum Corp. v. C.F. BeanCprp±,833 F.2d65, 67 (5th Cir. 1987).

The allegationof negligencecontainedin plaintiffs complaintstatesas follows:

V.

Saidaccidentandinjurieswerecausedby thenegligenceof M-I, KERR,and
DIAMOND in thefollowing respects,amongothers:

I) Failureto providethePlaintiff with asafeplacein whichto work;

2) Failureto supplythePlaintiffwith asufficientnumberof competent
supervisorsandiorsuperiors;

3) Failuretoproperlysuperintendandsupervisethework goingon atthe
time;

4) Failure to supply thePlaintiff with asufficient numberof competent
andtrainedpersonnel;

5) Failure to promulgateandenforceproperandsaferules for thesafe
conductofsaidwork andto warnthePlaintiff of the dangers;

6) Failing to supply thevesselwith properequipmentandsuppliesin
spiteofknowingoftheproblemsthatwouldresultfrom havingto cut
the augersandequipmentlooseandattemptto carryheavypieces
thereofacrossaslick deck;

7) Failure to provide proper training and communicationsbetween
personnelon the vesselandsupervisorypersonnelonshoreor on
platformsor vessels;

8) Failureto providea seaworthyvessel;

9) Failing to supplethevesselwith propersuppliesandequipmentin
spiteofknowing ofthedangers;

-7-



10) In attemptingan operationunderdangerousconditions;

11) Failureto provide adequatemedicaltreatmentto thePlaintiff post-
accident;

12) Failureto comply with appropriategovernmentalregulations;

13) Failure to complywith customaryindustryprocedures;and

14) Failure to comply with their ownregulationsandprocedures.

[Doc. 1, ¶ VJ

In defendants’motion,theystatetheallegationscontainedabovein numbers1 -7, 9 and 10

apply only to “duties owed by an employerto its employee,”and becausedefendantswere not

plaintiffs employer,thoseallegationsarenotapplicableto thesedefendants.[Doe.54-9,p.2] With

regardto allegationnumber8 (unseaworthiness),defendantsstate:

[T]he only theoryof liability pledby Plaintiff againstDiamondandKerr-McGeeis
unseaworthinessoftheM/V OCEAN CONCORD. BecausePlaintiff is not a Jones
Act seamanandcannotestablishtheMIV OCEAN CONCORDwasnot reasonably
fit for its intendeduse,summaryjudgmentshouldbegrantedon this issue.

[Id.] Defendantsdo not addressitems numbered11 through 14 above in their motion or

memorandum. However, asplaintiff alsodoesnot addressitemsnumbered11 through 14 in his

oppositionto defendants’summaryjudgmentmotion,andasdefendants’seeksummaryjudgment

on all claims, theCourtpresumeseither: (a) thoseallegationspertainto M-I ratherthanDiamond

or Kerr-McGee,or (b)plaintiff haswaivedanynegligenceclaim premisedupon thoseallegations.

Defendantsarguesummaryjudgmentshouldbegrantedin theirfavor asto any negligence

claimbroughtpursuantto generalmaritimelaw. Defendantsstate:

Moreover, although not pled in his Complaint, Plaintiff alleged in his
deposition that Kerr-McGee’scompanyman“rushed” him and his supervisorto

-8-



removethe M-I equipmentquickly. Plaintiff alsoclaimedthat Diamonddid not
provide Plaintiff with come-alongswith which he could accomplish his job.
Analyzing theseallegationsundergeneralmaritimelaw, Plaintiff cannotestablish
thatKen-McGeehadalegaldutynotto “rush” him.... Additionally, Plaintiff cannot
showthatDiamondhadadutyto providehim with come-alongs.

[Doe. 54, p. 2]~

The Court finds theonly duty owedplaintiff by Kerr-McGeeandDiamond,was“the duty

of exercisingreasonablecareunderthe circumstances.”Kermareeat 632. The allegationsnoted

above(i.e. defendantsrushedplaintiff anddid not providehimwith come-alongs)pertaintowhether

or not defendantsbreachedtheir duty of reasonablecare.

A. Whether defendantsbreached their duty of exercisingreasonablecare

Defendantscontendtheydid not breachtheir dutyofreasonablecare.[Doe. 54, p. 12] On

this issue,defendantsargueasfollows:

Plaintiff not only observedthe dangerousconditions that he allegescausedhis
injuries, but workedin them for sometime beforeallegedlyslipping. Beforehis
allegedslip, Plaintiff testified that hewas slipping in themud on the floor andhe
notedthe“sloppy”conditionofthework areacausedby M-l’s activitiesin removing
its equipment. SeeEx/tibitA - DepositionofPlaintiff atpp. 64-65. I-Ic claimsthat
he “knew” that someonewas going to gethurt becausethe conditionswerevery
unsafe.Id. atpp. 64-65,201-211.Beforehis allegedinjuries, Plaintiffbelievesthat
heorhis M-J supervisorhosedsomeofthe troughsoutcausingmud to fly “all over
the walls, all overthefloors.” ld. atpp. 79-80,82. Beforehosingthetroughs,there
wasnomudon thefloor. Id. at p. 83. Themesson the floor wasdueto trying to
cleanthemud out oftheaugersystemequipmentbeforeor while dismantlingit. Id.
atp. 87. Plaintiffwasmovingthesecond-to-lastaugerto thedoorwhenheallegedly
slippedin mud on thefloor andhurt hisback. Id. atpp. 71-72.

Furthermore,PlaintiffwasanM-I employeeremovingM-1 equipmentunderthe
supervisionof anM-I supervisorat thetimeofhis allegedinjuries. Defendantshad
no duty to intercedewith themannerin whichPlaintiff andMr. Johnsonchoseto

71n additionto defendantsaddressingplaintiff’s negligenceclaimundergeneralmaritime law, the
Court notesa review ofplaintiff’s complaintleadstheCourt to concludethe complaintprovides
sufficient noticeof a negligenceclaim undergeneralmaritimelaw.

-9-



performtheirtaskandno duty to ensurethattheyperformedtheirtaskin areasonably
safemanner.Arabic, Id. at 1117. Itis undisputedthat it wasM-l’s responsibilityto
rig downtheirequipmentandM-l wasin chargeofthej obduringwhichPlaintiffwas
allegedlyinjured. SeeExhibit C - DepositionofDietzenat pp. 23, 62; Exhibit A -

Depositionof Plaintiff at pp. 208-209. No employeeor representativeor Ken-
McGeedirectedPlaintiff how to accomplishrigging down M-l equipment. See
ExhibitA - DepositionofPlaintiff at p. 69; ExhibitE - DepositionofJohnstonatp.
22. Furthermore,Plaintifftestifiedthatwhenhissupervisor,Mr. Johnston,requested
assistance,it wasprovided. SeeExhibitA - Depositionof Plaintiff atp. 86. Under
thesecircumstances,PlaintiffcannotestablishthatDefendantsowedhim aduty that
wasbreached.

[Doc. 54-9,pp. 15-16]

As notedin theabovetext, defendantsbolstertheirpositionby analogizingthefactsof this

matterto thosein Arabie v. ChevronU.S.A., Inc., 688 F.Supp. 1111 (W.D.La. l988)(J.Scott).

DefendantsnoteArabicinvolved a slip andfall on a platform on theOuterContinentalShelf, and

thusappliedLouisiananegligencelaw, butargue,“its discussionoftheexistenceoflegal dutyowed

by theplatformownerto theplaintiff to protectagainsttheparticularrisk involved is aspertinent

to thematterat bar asthefactsareanalogous.”8[Doc. 54-9,p.13]

In Arabic, theplaintiff wasa servicetechnicianemployedby Geolograph,an independent

contractorwho leasedacentrifugedunitizedskid to Chevron(theplatformowner) for thetreatment

of drilling mud. j4~.at 1112. Geolographmaintainedownershipof theequipment,installedthe

equipmenton Chevron’splatform, and servicedthe equipment. j4, Plaintiff was repairing

Geolograph’s skid at Chevron’s request when he allegedly slipped on a muddy floor in the area in

whichhewasworking. Plaintiff suedChevronandNoble, “contendingthattheplatform in question

8TheCourtadditionallynotes,“OCSLA adoptsthe law oftheadjacentstateas surrogatefederal
law, to theextentthat it is not inconsistentwith otherfederal laws andregulations.” Frqgev. Parker
Drilling Co., 337F.3d558, 560 (

5
h Cir. 2003)(emphasisadded);seealso 43 U.S.C. § I 333(a)(2)(A);

Arabic at 1114.
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was defectivelydesigned,was improperly supervised,and was in a stateof disrepair, and was

negligentlymaintainedbytheagentsor employeesofdefendants.”ij (internalquotationsomitted)

At thecloseof plaintiffs case-in-chiefat trial, the court granteddefendants’motion for directed

verdict, statingasfollows:

WeholdthatneitherChevronnorthedrilling operatorworkingon itsplatform,
Noble Drilling Corporation, failed to exercise reasonable care under the
circumstances,and therefore, neither is liable for plaintiffs injury. During his
testimonyattrial, plaintiffrepeatedthat priorto hisaccidenthehadobserveddrilling
mud on the deck in the immediatevicinity of the centrifhgeskid. At one point
plaintiff sawmud flinging andspewingfrom thebayrighteffluentreturnpump. He
also witnessedmud dripping onto thedeckwhenhe himselfdisconnectedvarious
flow linesto annfrom thepump.Plaintiff alsotestifiedthathehadworkedin similar
situations before. As a sales and service technician for Geolograph,plaintiff
frequentlyencountereddrilling mud wheninstalling,repairing,andremovingmud
equipmenton offshoreplatforms.Hewascertainlyawarethat drilling mudcanbe
slipperyto walk upon. Despitethis knowledgeandhavingplainly seenthemud on
thedeck,plaintiff madeno effort to washthemudfrom thedeckor to notify anyone
with ChevronorNoblesothattheiremployeescouldcleanthearea.Instead,hechose
to stand in the mud and lift thepump without assistance.The only reasonthat
plaintiff offered for not taking remedial action beforehandwas that he did not
considertheconditionshazardousanddid not anticipateaproblemwith lifting the
pumpalone.Thus, it is clearunderthecircumstancesthatplaintiff wasfrilly aware
ofthehazardousconditioncomplainedaboutbut voluntarily choseto encounterit
anyway,andtherebyfailedto exercisereasonablecarefor hisown safety.Therewas
no breachofduty on thepart ofdefendantsand plaintiffs own negligencewas the
soleproximatecauseof theaccident.

Havingfoundthatplaintiff hasfailedto makeasufficientshowingconcerning
essentialelementsofhis case,i.e., that defendantshad a legal duty to protecthim
from theriskof harmencounteredin this easeandthatdefendantsbreachedthatduty,
wehold thatthereis no genuineissueasto anymaterial factwhich couldproperly
besubmittedto thejury.

Id. at 1116-1117(citationsomitted).

With regardto plaintiffs assertiondefendantsshouldnothave“rushed”plaintiff, defendants
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citedepositiontestimonyofvariousM-I employeesandsupervisors,aswell asplaintiffs deposition

testimony,whichshowsmost,if not all companiesusingM-I’s equipmentwantedM-I’s equipment

installed or removed as quickly as possible. [Doc. 54-4, p.1 7; 54-9, p.1 1; 54-6, pp. 78-9]

Defendantsalsonoteplaintiffworkedsubstantiallythesamescheduleon hispreviousjob with M-l.9

Defendantconcludes,“Thus,Plaintiff cannotestablishtheexistenceofadutynotto behurriedbased

solelyon Kerr-McGee’sallegedneedto haveM-I dismantleits equipmentquickly.” [Doe. 54,p. 12]

As to plaintiffs allegation that defendantsshould have provided him a come-along,

defendantsargue they had no duty to provide M-1 employeeswith equipmentM-l neededto

disassembleits augersystem.[Doe. 54, pp. 16-17] Defendantsstateit wasM-I’s duty to provide

all necessarytools for its work aboardKerr-McGee’svessel,citing the MasterServiceAgreement

betweenKen-McGeeandM-I. [Doe. 54-7, p.1]’°Defendantfurther notesM-l guaranteedthe

9Asnotedin thesectionentitled“FactualBackground,”supra,plaintiff was only assignedtwo

jobs, aboardtwo differentvessels,duringhis briefemploymentwith M-I.

‘°TlieMasterServiceAgreementstates,in pertinentpart,asfollows:

WHEREAS,Contractor[M-1] representsthat it hasadequateequipmentin good
working orderandfully trainedpersonnelcapableof efficiently operatingsuch
equipmentandperformingservicesfor Kerr-McGee.

2.... Contractorwanantsthatit will performsuchwork and/orserviceswith due
diligenceandin a safe,competentandworkmanlikemaimer. Contractorshall comply
with all federal,stateandmunicipallaws, rulesandregulationsapplicableto anypart of
the work or services. Contractorshallfurnish, atits own costandexpense,all labor,
material,supplies,machines,equipment,tools,transportationandotheritemsnecessary
in theperformanceofthe work andservicescoveredhereby,exceptsuchofsaid items as
Kerr-McGeespecificallyagreesto fUrnishat the time an itemofwork or servicesis
orderedor authorizedby it hereunder.

5.Contraetoris anindependentcontractor,freeof control andsupervisionby
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adequacyandutility ofits equipment,aswell asthe trainingandabilitiesof itspersonnelto perform

theservicesrequestedby Ken-McGee.[Id.] Additionally, M-l’s SeniorSalesandServiceManager,

ChrisDietzen,testified“comealongsandchainhoistsarereadily accessibleon everyrig that l’ve

everbeen on, plus we pack them in our [M-I’s] toolboxesas well.” [Doe. 54-4, pp. 31-32.]

Furthermore,Mr. Gant,aDiamondwelderwho disengagedthe weldson the augersystem,testified

come-alongswerereadily accessibleto anyoneon the MA’ OceanConcordin an unlockedarea.~

[Depo.of Gant,p. 113]

Plaintiffs responseto defendant’sargumentis as follows’2:

Ken contendsthat it only had no duty to avoid rushing the Plaintiff and
DiamondcontendsthatthePlaintiff cannotproveabreachofits dutyto onlyprovide
him with comealongs. That is avery cursorystatementof facts. Thoseare fact
sensitiveissues. And, thosefactsarein dispute.

In this case,thePlaintiff contendsthathewassentby M-I beforehis training
wascompletedto work aboardthevesselM/V OCEANCONCORD.Thevesselwas
ownedandoperatedby DIAMOND andwasin navigationat the time. KERR had

Kerr-McGeeasto themeansor mannerof performingall work or serviceshereunder,

Ken-McGeehavingcontractedhereinsolely for theresultofsuchwork or services.

[Doc. 54-7,p.l]

“On this issue,Mr. Gant testifiedas follows:

Q Wereeome-alongsreadily accessibleon the rig?

A Oh, yes,sir, We hadoneplacethat theywerestored,andeverybodyon the rig
that wasthereknewwheretheywas at andthe easyaccess.Noneof them was
lockedup. It waseasyaccessto anything. M-I, anybodyonboardtherig, has
accessto them atanytime. They did at that time. I’m not quite surewhat they
havetherenow becauseI’ve beengonefor two (2) years.

[Doe. 54-S,p.ll3]

‘2With theexceptionof oneparagraphaddressingplaintiffs seamanstatus,the Courthasquoted
the entiretyof plaintiffs argumentcontainedin the oppositionmemorandum.
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charteredthe vesselandhadacompanymanaboardit. ThePlaintiffwasrequiredto
svork in a crowed,cluttered, andmuddy shakerroom aboardthe vesselwithout
properworkerassistanceandequipmentfrom M4, DIAMOND, andKERR. Mr.
JoshuaJohnson,his supervisoryco-worker,tried to get that helpfrom M-I’s Mr.
ChrisDietzensaidtherewasno oneleft to sendout. Mr. Johnsonthentried to get
DiAMOND andlor KERR to furnish theneededpersonnelandequipment,which
initially wasdenied.Finally,DIAMOND andKERR authorizedtheassignmentof
DIAMOND employeesandequipmentto thejob. TheKERR companymanpushed
the two M-I mento rushthe removalof Mi augerandtroughequipmentfrom the
vesselimmediately.Theyworkedveryhardfor veryprolongecitimes,evenwhenthe
requiredmanpower arrived. Mr. Thibodeauxhadworked55 hoursfrom April 12
to April 16, 2005 on anothervessel. He hadonedayoff. Hethenwentout with Mr.
JohnsonontheOCEANCONCORDandworked62hoursfrom April 18 to April 21,
2005. He wasvery, verytired. The M-I menneededequipment,includingcome
alongs,or other necessarypiecesof equipmentas well, to cut and removethe
auger/troughsystem. Mr. Thibodeauxslippedon the slick shakerroom floor in
crampedconditionsandinjured his backwhile helping carry a cut augeror trough
out.

TheDefendantsareattemptingto glossoverthelaw thataMotionfor Summary
Judgmentinvolvesdisputesof fad, not of law. Thereis an absoluteabundanceof
disputedfacts. ThePlaintiffs versionofwhathappeneddiffersradicallyfrom those
of theDefendants.TheThibodeauxtestimonyis setforth above.TheCourt is asked
to comparethatwith thetestimonyof Mr. Johnson,SeniorSupervisoron therig, and
Mr. Kietzen,SeniorS&esandServiceManage,bothofM-J, andMr. Gant, who did
somewelding in connectionwith thejob, andMr. Jones,who wasthemedic,both
employedby DiAMOND. Of those four (4) witnesses,three(3) are long time
employeesin supervisorypositionswith their companies.Theyarenot likely to bite
the handof their employerwhich feeds them. Mr. Johnsonpresumablyis in the
service. Mr. Johnsonwas at the job the whole time he was on the OCEAN
CONCORD. Mr. Gantwastherefor a few hours,cuttingandweldingin theshaker
room. Mr. Jones,theMedic, wasnot presentin theshakerroom. Thosefour (4)
witnesses all said essentially that they did not know anything about MR.
THIBODEAUX hurtinghisbackon the vessel.’3

[Doe. 56, pp. 4-5]

‘3The courtnotesno depositionhasbeensubmittedto the Courtby plaintiff (Portionsof certain
depositionshavebeenprovidedby defendantsin supportof their motion.) Moreover, “Rule 56 doesnot
imposeupon the districtcourt adutyto sift throughtherecordin searchof evidenceto supportaparty’s
oppositionto summaryjudgment.” Forsythv, Barr, 19 F.3d,1527,1537 (5th Cir. 3994)(quotingSkotak
v. TennecoResins,Inc., 953 F.2d909, 915(5thCir. 1992)).
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TheCourt finds plaintiff hasfailed to carryhis burden,in oppositionto motion for summary

judgment,to “set forth specific factsshowingthat thereis agenuineissuefor trial.” FEDR. Civ.

PRo.56(e);seealsoLittle at 1075(plaintiffs burdenis notsatisfiedwith “somemetaphysicaldoubt

asto thematerialfacts,”by “conelusoryallegations,”by “unsubstantiatedassertions,”or by only a

“scintilla” of evidence.)More particularly,plaintiff hasfailed to show defendantsbreachedtheir

dutyof exercisingreasonablecare underthe circumstances.Plaintiff testifiedhe wasawarethere

wasdrilling mudon the floor in the areahe wasworking, andthathehadcausedsomeof themud

to spewon the floor whenhosingout thetroughson theauger.[Doe. 54-2,pp. 64-65, 80] Healso

testifiedhe wasawarethefloorhadbecomeslick from themud,becausehewasslippingin themud

prior to his fall. [Id.] On theotherhand,plaintiffhasofferednoevidenceto showthat his work was

supervised or directed by either defendant, or that defendants directed the mannerin which the

equipmentwasremoved.’4 Additionally,plaintiffhasofferedno evidenceshowingit wasabreach

ofdefendants’duty to notprovidehim acome-along.All evidencesubmittedshowsit wasM-I’s

duty to provideeome-alongs,andeome-alongswere availablefor plaintiffs use. In sum,plaintiff

hasofferednoevidencewherebythisCourtcould fmdthatdefendantbreachedits dutyofreasonable

carebyfailing to cleanamessyfloorwhichwas,inpart,ofplaintiffs own making.Defendants have

identified,in theirbrief,theabsenceofevidenceto supportplaintiffsprimafacieclaim,particularly,

theabsenceof evidenceto showtheybreachedtheir duty to exercisereasonablecare. Thus,the

burdenshifts to plaintiff to demonstrate,by competentsummaryjudgment proof, there is an issue

‘4hven acceptingplaintiffs statementthat the Kerr-McGeecompanymantold him to “hurry up,”
this Court finds that statementis insufficient, in andof itself, to establishor createa questionof fact asto
whetherdefendantsexercisedcontrol over the manneror methodin whichplaintiff completedhiswork,
suchthattheyshouldhavebeenawareofthemuddyfloor (createdin partby plaintiff) andadvisedhim
to remedythesituationbeforecompletinghiswork.
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of materialfactwarrantingatrial.’5 Plaintiffhasfailed to carrythatburden.Accordingly,summary

judgmentin favor of defendantsis mandated,andthemotion is granted.16

CONCLUSION

Dueto the foregoing,themotionfor summaryjudgment is GRANTEDin its entirety. As it

appearsall claims havenow beendismissed,the parties are ORDERED to submit a FINAL

JUDGMENT, approvedas to form, within fifteen daysof issuanceof this ruling.

THUS DONE AND SIGNED in Chambers,Lafayette,Louisiana,this _________ dayof

2009.

a

‘5SeeLindseyat 616 (“[W]here the non-movantbearstheburdenof proofat trial, the rnovant
maymerelypoint to an absenceof evidence,thusshifting to thenon-movanttheburdenof demonstrating
by competentsummaryjudgment proofthat thereis an issueof material fact warrantingtrial .“)

‘6SeeCelotexCorp. v. Catrett,477 U.S. 317, 321 (l986)(emphasis added)(”[T]he plain language
of Rule56(c) mandatesthe entryof summaryjudgment,after adequatetime for discoveryandupon
motion, againsta partywho fails to makea showingsufficientto establishtheexistenceof an element
essentialto that party’s case,andon which thatpartywill bearthe burdenof proofat trial.”)
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