
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

LAFAYETTE-OPELOUSAS DIVISION

ROBERT G. VIDRINE CIVIL ACTION NO. 08-0213
MARGARET W. VIDRINE

JUDGE HAIK
VS.

MAGISTRATE JUDGE METHYIN
BAUSCH & LOMB, INC.

RULING ON MOTION TO COMPEL
(Rec.Doc. 69)

Beforethecourt is plaintiffs’ motionto compeltheproductionof acompletecopyofthe

environmentalsurveyor inspectionundertakenaspartof thefusariuminvestigationof the

Bausch& Lomb Greenville,southCarolinaproductionfacility. (Rec.Doc.69). Themotionis

opposedby defendantBausch& Lomb. (Rec.Doc.77). Plaintiffs filed areply on July 20, 2009.

(Rec.Doc.53). Thediscoverydeadlineis setfor August21, 2009. The trial of thematteris set

for October19, 2009.

FactualandProceduralBackground

Plaintiffs allegethatMr. Vidrine developedFusariumkeratitisin thecorneaof his left

eyeasaresultof usingBoston SimplusTM contactlenssolutionmanufacturedby defendant.The

infectionallegedlyresultedin thelossofMr. Vidrine’s eyefor whichplaintiffs seekdamages.

Motion to Compel

In additionto Boston Simplus,defendantmanufacturesothercontactlenssolutions,

including theReNu® contactlenssolutionknownasMoisture Loc.
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During theperiod2004-2006anoutbreakofFusariuminfectionsoccurredin contactlens

wearers.1 BecausecertainevidencelinkedMoistureLoc to theFusariuminfections,theCenters

for DiseaseControlconductedacasestudy. TheCDC determinedthatMoistureLoc was

associatedwith an increasedrisk ofFusarium infection. In conjunctionwith theMoistureLoc

Fusariuminvestigationan environmentalsurveywasmadeof Bausch& Lomb’s Greenville,

SouthCarolinaproductionfacility. BostonSimplusandotherBausch& Lomb contactlens

solutionsarealsomanufacturedat theGreenvillesite.

On October31,2008,plaintiffs serveddefendantwith theirsecondrequestfor production

ofdocuments.RequestNo. 5 seeksa:

[c]ompletecopyof theenvironmentalsurveyor inspectionundertakenaspartof
thefusariuminvestigationfor theGreenvilleplant asreferredto by Jennifer
Murrayin her depositionspecificallyasit relatedto theSimplusMedTachreport.

Plaintiffs do not limit theirdocumentrequeststo Boston Simplusdocuments.In aJune

15 email to defensecounsel,plaintiffs’ counsellists thedocumentsit is specificallyrequesting:

Thankyou for providingthis documentbut we still believethereareadditional
documentsthathavenotbeenproducedregardingtheplantinspectioni.e.
unredactedFDA 483 lettersandresponses;emailregardingtheinspectionand
environmentalinvestigation;internalmemorandaetc.,. Havinghadexposureto
this completeinvestigationin theotherlitigation I think B&L’s limited production
is clearlyincomplete.2

Plaintiffs contendthat thedocumentscreatedduring thegeneralMoistureLocFusarium

investigationarerelevantto showBauschandLomb’s knowledgeabouttheeffect of heaton the

1 Rec.Doc.77, p. 3.

2 Rec.Doc.77-2,p. 7.



3

biocidalefficacyof its contactlenssolutionsandthefactthatBausch& Lomb did not storeor

shipany of its contactlens solutionin arefrigeratedcondition.

Defendantcontendsthatplaintiffs areseekingto extendtheongoingmasstort litigation

involving MoistureLoc, in whichplaintiffs’ counselis also involved,to includeBostonSimplus.

Defendantassertsthatplaintiffs shouldnotbeallowedto “bendtheFederalRulesofCivil

Procedureandintertwinetheissuesin this casewith thosein an unrelatedseriesof cases

involving acompletelyunrelatedBauschandLomb product.”3

Analysis

Thesoleissuepresentedis whetherthedocumentsat issuearerelevantto this case.

“Partiesmayobtaindiscoveryregardinganymatter,not privileged,thatis relevantto the

claimor defenseofany party ... Relevantinformation[,however,]neednotbe admissibleat the

trial if thediscoveryappearsreasonablycalculatedto leadto thediscoveryofadmissible

evidence.”Fed.R.Civ.P.26(b)(1).

Forpurposesofdiscovery,relevancyis construedbroadlyto encompass“anymatterthat

bearson,or thatreasonablycould leadto othermatter[s] thatcouldbearon, any issuethat is or

maybein thecase.”OppenhiemerFund,Inc. v. Sanders,437 U.S. 340,351, 98 S.Ct.2380,57

L.Ed.2d253 (1978).DiscoveryunderRule26, however,is not withoutlimits. A courtcanlimit

discoveryif it determines,amongotherthings,thatthediscoveryis: (1)unreasonablycumulative

or duplicative;(2) obtainablefrom anothersourcethatis moreconvenient,lessburdensome,or

lessexpensive;or(3) theburdenor expenseof theproposeddiscoveryoutweighsits likely

benefit.Fed.R.Civ.P.26(b)(2).

~Rec.Doc.77, p. 2.
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Here,plaintiffs contendthat theeffectof heaton thebiocidal efficacyof Boston Simplus

is an importantissue,andthat thesolutionatissuein this casemayhavebeencompromiseddue

to heat. Plaintiffs believethattherequesteddocumentswill showthat defendantknewthatheat

would impair thebiocidalefficacyof thesolutionbut took no efforts to ensurethat any ofits

productwasstoredor shippedin arefrigeratedconditionto maintain“room temperature.”

Theundersignedconcludesthat the issueofwhetherthereis commonalitybetweenthe

two solutionsandtheirhandlingis onewhichmustbe resolvedby thetrier of fact. Accordingly,

thedocumentsin disputearerelevantto thecausationinquiry, i.e. whethertheBostonSimplus

solutionwasstoredandtransportedimproperlyleadingto thegrowthofFusariumin plaintiff’s

contactcauseandtheultimatelossof his eye.

Plaintiffs arguein aconclusoryfashionthattheywill beprejudicedif this discoveryis

allowedbecausethemasstort litigation will becomeentwinedin this litigation. However,again,

thatis anissueofadmissibilityto bedeterminedattrial anddoesnotbearon whetherthe

documentsshouldbe discovered.Theundersignedfinds this argumentlacksmerit.

Finally, defendantsarguethatplaintiffs’ requestfor productionis notsufficiently

particularized.Theemailexchangebetweentheparties’counselspecificallydiscussestheexact

documentsat issueandshowsthatdefendantdeniedtherequest.In fact, defendantsopposition

aswell makesit quite clearthatit knowswhich documentsareat issue. Thus,I find that to

requireplaintiffs to propounddiscoveryagainis aneedlessexpenseandnotnecessary,

particularlyin light ofthefact thatthetrial of thematteris setfor October19, 2009.

Accordingly,
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IT IS HEREBY ORDERED thatdefendantshallprovidetherequesteddocumentsto

plaintiff on or beforeAugust 14,2009. Specifically,defendantis to producethedocuments

discussedin theJune15 emailbetweenopposingcounsel,to wit, “documentsthat havenotbeen

producedregardingtheplantinspectioni.e. unredactedFDA 483 lettersandresponses;email

regardingtheinspectionandenvironmentalinvestigation;internalmemorandaetc.”

SignedatLafayette,Louisiana,on July27, 2009.

ildrcd E. Methvin
UnitedStatesMagistrateJudge
800 LafayetteSt., Suite 3500
Lafayette Louisiana7O5O~
(337)593 5140 (phone)593-5155 (fax)


