
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAFAYETTE-OPELOUSAS DIVISION

CHRISTOPHER S. HARVEY CIVIL ACTION NO. 08-0699

VS. JUDGE HAIK

CITY OF RAYNE MAGISTRATE JUDGE METH YIN
ABC INS. CO.
JOHN JASON POTIER

Individually& in thecourseand
scopeofhis employmentwit/i
theCity ofRayneasapoliceofficer

LOUIS D. DOMINGUE
Individually& in thecourseand
scopeofhis employmentwit/i the
City ofRayneasapoliceofficer

LEIF J. MECHE
Individually& in thecourseand
scopeofhis employmentwit/i tile
City ofRayneasapoliceofficer

CARROLL STELLY
In his official capacityasChiefof
PoliceoftheCity ofRayne

MEMORANDUMRULING
(Rec.Doc.46)

Before the court is an UnopposedMotion to Set Expert’sDepositionFeefiled by

defendants,the City ofRayne;ChiefCarrollStelly, in his official capacityasChiefof Police

ofthe City of Rayne;Officer JohnJasonPotier, individually andin his official capacityas

apoliceofficer for the City of Rayne;OfficerLeifJ. Meche,individually andin his official

capacityas a police officer for the City of Rayne; and Officer Lonis D. Dorningue,

individually andin his official capacityasa policeofficer for theCity of Rayne.
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Defendantsseekan order setting an appropriatedepositionfee to be paid to plaintiff’s

treatingphysician,Dr. CharlesSpellerfor his trial deposition.Forthe following reasonsthe

motion is grantedandDr. Speller’s fee is setat $500.00.

Background

Plaintiff’s complaintallegesa violation of his Fourth and FourteenthAmendment

rightsbasedupon the following facts: Plaintiff claims he was falsely arrested/unlawfully

seizedand brutally beatenby officers from the RaynePolice Departmentwhile he was

lawfully conductinghimselfanddrinking a beerat Debbie’sGiddy Up & Go, abar located

in AcadiaParish,butnot within the city limits of Rayne. Plaintiff complainsthatOfficers

Potier,Domingue,andMeche,of the RayneCity PoliceDepartment,approachedplaintiff

in the barand askedhim to walk outside. Whenplaintiff put his beerdown,the officers

allegedlygrabbed,thenheldplaintiff andseverelybeathim, threw him into thepolice car,

andOfficerDominguesprayedhimwith pepperspray. Theplaintiff furtherallegesthat the

officers left plaintiff in handcuffsin thebackof thecaruntil hebecameill from theeffects

ofthe pepperspray,while Domingueandtheotherofficersstoodandlaughedat him.

Plaintiff claims he wastakento the RaynePolice Department,and,while Officer

Mechestayedoutsideto keepwatch,OfficersPotierandDomingueseverelybeatHarveyon

bothof his legsandkneeswith theirbatons,mostparticularlyhis left leg andknee,trying to

gethim to fight back. Plaintiff seeksdamagesfor his allegedinjuries.
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The Motion

The following factsareundisputed.Defendantsscheduledthedepositionof Dr.

Spellerfor August28, 2009. Dr. Spellersentthewrongpatientmedicalrecordsprior to

the depositionwhich wasnot discovereduntil thestartof the deposition. Defendantshad

alreadyprepaidDr. Spellera $2,500depositionfee. Thepartiesagreedto continuethe

depositionwith no new feeto berequired.

Whendefendantattemptedto re-schedulethe deposition,Dr. Spelleradvisedthat

hewould requireanother$2,500payment,making thetotal fee $5,000. Defendants

contendthat this is unreasonable.

Rule 26(b)(4)(C)(I)providesthat,unlessmanifestinjusticewould result,courts

shall requirethat thepartyseekingdiscoverypaytheexperta reasonablefeefor thetime

spentrespondingto discovery.1 Compensatinganexpertfor his depositiontime is

1 Rule 26(b)(4)provides:

Trial Preparation:Experts

(A) ExpertWho May Testify.A partymay deposeanypersonwho hasbeen
identified as an expertwhose opinionsmay be presentedat trial. If Rule
26(a)(2)(B)requiresareportfrom the expert,the depositionmaybeconducted
only afterthereportis provided.

(B) ExpertEmployedOnly for Trial Preparation.Ordinarily, apartymaynot,
by interrogatoriesor deposition,discoverfactsknownoropinionsheldby an
expert who has beenretainedor speciallyemployed by anotherparty in
anticipationof litigation or to preparefor trial andwho is not expectedto be
calledas awitnessat trial. But a partymaydo so only:
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mandatoryunderRule26(b)(4)(C)(I),becauseit would beunfair to requireone partyto

subsidizediscoveryfor the opposingparty. RoyalMaccabeesLife Ins.Co. v.

Malachinski,2000 WL 1377111,5 (N.D. Ill. 2000)(citationomitted). Themandatory

natureof this Rule is temperedby two limitations: 1) the costsmaynot be imposedif

doingso would resultin manifestinjustice; and2) the expert’sfeemustbe reasonable.Id.

(footnote,citation omitted). Whenpartiessubmittheirdiscoverycosts,the district court

hasdiscretionto limit or alter thosecostsif theyappearto be unreasonable.SeeKnight v.

Kirby Inland MarineInc., 482 F.3d 347 (5th Cir. 2007).

Dr. Spellerseeksto require$2,500in additionto the $2,500alreadypaidhim

becausehe hasto prepareagain. Defendantssubmitmedicalrecordsshowingthat

(I) asprovidedin Rule3 5(b); or

(ii) onshowingexceptionalcircumstancesunderwhich it is impracticablefor
the partyto obtain factsor opinionson the samesubjectby othermeans.

(C) Payment.Unlessmanifestinjusticewould result, the court mustrequire
that theparty seekingdiscovery:

(I) pay the experta reasonablefeefor time spentin respondingto discovery
underRule26(b)(4)(A) or (B); and

(ii) for discoveryunder(B), alsopay the otherpartyafair portionof the fees
and expensesit reasonablyincurred in obtaining the expert’s facts and
opinions.

Fed.R.Civ.P.26(b)(4),emphasisadded.
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plaintiff had only 3 office visits with Dr. Speller. Plaintiff doesnot disputedefendants’

estimatethat Dr. Speller’sdepositionwill lastfor only approximatelyanhour.

A reviewof themedicalrecordssubmittedby defendantsshowthat theyinclude

resultsof bloodwork, aone-pageMRI report,a one-pagex-ray report,amedicalhistory

ofplaintiff, andDr. Speller’sassessmentsin connectionwith thethreeoffice visits.

After reviewingtherecordandbriefs, underthecircumstancespresented,where

Dr. Spellertreatedplaintiff only threetimes, andthemedicalrecordsconsistof

approximately20 pages,theundersignedfinds thatthe original fee of $2,500is wholly

unreasonableandunjustified. Therequestedfee amountingto a total of $5,000is

absolutelyunreasonableandunconscionable.

Themedicalrecordsshow thatDr. Spellerprovidedroutinepainmanagementto

plaintiff for which he issuedthreeprescriptionsratherthananycomplicatedspecialized

treatment. Basedon theforegoing,theundersignedconcludesthat $500is a reasonable

amountfor Dr. Speller’sfee andhis fee shallbe reducedaccordingly. Thecourt will not

countenancegougingby expertwitnesses,whetherphysiciansor not. In the end, these

feesare theresponsibilityof theclients,andthe Courtwill not allow expertwitnesses,

whetherphysiciansarenot, to unfairlydepletetheresourcesof litigants,whether

plaintiffs or defendants.
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If Dr. Spellerrefusesto voluntarily appearfor his deposition,counselshouldfeel

freeto issueasubpoenato compelDr. Spellerto appearandtestify. Thecourt of course,

will enforcethesubpoenaif ignored.

Accordingly,

IT IS HEREBY ORDERED that defendants’motion to setexpertfeesis

GRANTED andtheexpertfee of Dr. CharlesSpelleris herebyreducedto $500.00.

Signedat Lafayette,Louisianaon November5, 2009.

C. MIChAEL HILL
UNFITI) STATES MAGISTRATE JUDGE
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