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VERSUS JUDGEDOHERTY

SUCCESSIONOF MARY L. SCOTT,ET AL. MAGISTRATE JUDGEMETHVIN

MEMORANDUM RULING

Pendingbeforethe Courtare two motionsfor summaryjudgmentfiled in this interpleader

action,asfollows: (1)Motion for SummaryJudgmentfiled by defendantBrendaB. Orgeron[Doc.

19]; and(2)Motion for SummaryJudgmentfiled by defendantEdwardCrumleyastheExecutorfor

theEstateofBuckJ. Scoff [Doc. 20]. In hermotion, Ms. Orgeronmovesfor summaryjudgmenton

grounds“[t]here is no genuineissueofmaterialfactconcerningtherightofmover,asduly qualified

executrixof theSuccessionof Mary Scott,to possessandadministerthe securitieswhich arethe

subjectofthis interpleaderaction.” Mr. CrumleyopposesMs. Bergeron’smotion [Doc. 23],andin

his motionforsummaryjudgment,seeks(1)a“finding thatArkansaslaw,notLouisianalaw, should

beappliedto determinetheownershipoftheMerrill Lynchbrokerageaccountatissuein thisaction,

and(2)awardingownershipof theaccountto theEstateof Mr. Scoff.” Ms. OrgeronopposesMr.

Crumley’smotion[Doc. 24]. Additionally,theplaintiff in thisaction,Merrill Lynch,Pierce,Fenner

& Smith,Inc. (“Merrill Lynch”) filed anoppositionbrief for thelimited purposeof requestingthat

anyjudgmentrenderedin thismatterincludean awardto Merrill Lynch for its costsandattorney’s

feesincurredin filing andprosecutingthecase.

After considerationof the argumentsof the partiesand the applicablelaw, this Court
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concludesLouisianalaw doesnot applyto determinetheownershipoftheMerrill Lynchaccount

at issue. However,becauseneitherparty hasbriefedthe issue of which state’s law beyond

Louisiana’s,appliesto thenatureoftheassetitself (i.e., the account),this Court cannotdetermine

what statelaw appliesto determinethe ownershipof the account. Additionally, this Court

determines,if, asMr. Crumleyargues,Arkansaslaw appliesto theaccount,therearegenuineissues

ofmaterialfactwith respectto theintentoftheownersoftheaccountsuchthat summaryjudgment

is precludedatthis juncture. Therefore,bothmotionsfor summaryjudgmentareDENIED atthis

time.

I. Factual and Procedural Background

A. Undisputed Facts

Thefollowing factsareundisputedby theparties:

1. Mary L. ScottandBuckJ. Scottweremarriedin 1991.

2. MaryScotthadpreviouslybeenmarriedto JamesHowardBlake,andwaswidowed
by his deathin 1989.

3. A daughter,BrendaBlakeOrgeron,wasbornto theunionofMaryScottandJames
HowardBlakeprior to Mr. Blake’sdeath.

4. Mary ScottwasanemployeeofWalmartStoresfor approximately17 yearsbefore
her retirement,and Mary Scott acquireda significantnumberof sharesin that
companyduringthecourseofher employment.

5. Before they married,on or aroundMay 15, 1991, Mary Scott and Buck Scott
executedan agreement1providing that thepropertyeachofthembroughtinto the
marriageremainedthe separatepropertyofthatspousethroughoutthemarriage.

6. MaryScottandBuckScottlived in Arkansasimmediatelyfollowing theirmarriage
in 1991 until thebeginningof2008. In January2008, approximatelythreemonths
beforeshedied,MaryScottwasdiagnosedwith coloncancer.Aroundthattime, she

AlthoughMs. Orgeronrefersto theagreementexecutedby MaryScottandBuck Scottas a “prenuptial

agreement,”in its complaintin interpleader,Menil Lynchrefersto theagreementasan“antenuptialagreement.”
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traveledto Patterson,Louisiana,whereherdaughterBrendaOrgeronlived.2

7. OnMarch 5, 2008,tendaysbeforeshedied,Mary Scottexecuteda“Declarationof
Domicile,” declaring:

“Appearercurrentlyandhabituallyresidesin St.Mary
Parish, Louisiana, where she has her principal
establishment.Appearerwishestodeclaresaidparish
asher docile in accordancewith Article 42 of the
Civil CodeofLouisiana,asshehasapresentintentto
residethereand no presentintention of leaving to
resideanywhereelse.”

8. Mary Scottexecutedawill in Louisianaprior to herdeath.Thewill wasexecuted
in valid Louisianaform beforeaLouisiananotary. In that will, Mary Scottcreated
aneducationaltrust for her four great-grandchildrenand left the residueof her
propertyto BrendaOrgeronand her two children, who are the parentsof the
beneficiariesoftheeducationaltrust. Thewill makesnomentionoftheMerrill lynch
accountat issuein this litigation.

9. Mary Scottdied in LouisianaonMarch 15, 2008.

10. BuckScottdied in Arkansason July 14, 2008.

11. BuckScottwasdomiciled in Arkansasuntil his death.

10. Prior to their deaths,on or aboutOctober17, 2000, Mary Scottand Buck Scott
openedanaccountatMerrill Lynch in Arkansas— AccountNo. 563-20W84(“the
Account”) — andtransferredinto thataccountsecuritiesfrom aprior Merrill Lynch
accountheldjointly by Mary andBuckScott.3

2 Although all partiesagreeMary ScotttraveledtoLouisianain early2008,thepartiesdo notagreeasto

herintentionsregardingherresidencywhenshe first traveledthere. AlthoughMs. Orgeroncontendshermother
immediately“moved” to Arkansasuponbeingdiagnosedwith coloncancerin January2008,Mr. Crumleycontends
Buck ScottbelievedMary would returntoArkansasto undergochemotherapytreatment,andthat thetravelto
Patterson,Louisianawasmerelya “visit” to seefamily. Mr. CrumelycontendsBuck Scotttoldhim Mary Scott

neverinformedBuckof anyintentiontomoveto Louisianaon a permanentbasisprior to herdeath. See Affidavit of
EdwardCrumley,¶1.

~AlthoughMerrill Lynch’s complaintstatestheprior accountfrom which fundsweretransferredwas
maintained“in Mrs. Scott’snamealone,” documentsprovidedby Merrill Lynchdemonstrateotherwise. The
documentsprovidedby Merrill Lynchshowtheprior account— AccountNo. 444-32-8341— lists both“Mary L.
Scott” and“Buck J. Scott” as“JTWROS” — i.e., “Joint Tenantswith Rightsof Survivorship”— on thedocuments.
Therefore,it appearsbothMary ScottandBuck Scottco-ownedthe securitiesinvestedin theprioraccount.Merrill
Lynchhasbeenunableto providedocumentsexecutedby Mary ScottandBuck Scottnamingthemselvesasjoint
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11. In order to openthe Account,Mary Scott andBuck Scottexecuteda document
entitled “Merrill Lynch Client RelationshipAgreement.” On that document,Mary
andBuck Scottcheckedthenamesofboth “Client 1” (Mary Scoff) and“Client 2”
(Buck Scott)asaccountowners. In thenextbox, titled “JointAccountOnly,” Mary
andBuck Scottcheckedthebox labeled“JTWROS.” Thisdesignationstandsfor
“Joint TenantsWith Rightsof Survivorship.”

12. TheMerrill LynchClientRelationshipAgreementwasexecutedby Mary Scottand
Buck Scottin Arkansas.

13. Thebrokerofrecordidentifiedon Merrill LynchAccountNo. 563-20W84is based
in Little Rock, Arkansas.

14. All accountstatementsfor Merrill Lynch AccountNo. 563-20W84were mailedto
theresidenceofMary andBuckScottin Mena,Arkansas.

B. DisputedFacts

Thefollowing factsaredisputedby theparties:

BrendaOrgeroncontendsthereasonBuck Scott’snameappearson Merrill LynchAccount

No. 563-20W84is thatMerrill Lynch representativeswereurgingMary Scoffto removethename

ofherdeceasedhusband,JamesBlake,from theaccount,andatthetimeMary Scottdid that, Buck

Scott“waswithher,” andMaryScotthadaccessto BuckScott’ssocialsecuritynumber,butdidnot

haveMs. Orgeron’ssocialsecuritynumber.Forthisreasonalone,Ms. OrgeroncontendsMaryScott

addedBuck Scott’snameto theMerrill Lynch account.Additionally,Ms. OrgeroncontendsMary

Scott“wasunderthe impressionthattherewassometax advantageto havingmorethanonename

on theaccount,baseduponinformationgivento herby atax advisor.” Ms. Orgeroncontendsthe

foregoingwasexplainedto herby bothMary Scott andBuck Scottduringone of theirvisits to

Patterson,Louisianabeforetheydied. Ms. Orgeroncontendsatthattime,“Mary Scottdeclared,and

Buck agreed,that the additionof [Buck’s] namedid not changein any respecttheirprenuptial

tenantswith rights of survivorshipvis-a-vistheprior account.
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agreementthatthestockremainedhersandthatshewantedit to go toBrendaandherchildrenupon

Mary’s death.” Theforegoingattestationis containedin Ms. Orgeron’sAffidavit, attachedto her

motion for summaryjudgment.

Additionally, in late2007,Ms. Orgeroncontendsin aconversationwith herlong-timefriend,

InolaFairless,MaryScottindicatedsheneededtogetherwill “fixed up,” to besurethattheWalmart

stockwasgoingto Brendaandherchildrenandgrandchildren.According to Ms. Fairless,Mary

Scotttold Ms. Fairlesstheonly reasonBuck Scott’snamewason theMerrill Lynch accountwas

becausethe“tax people”saidit wasbetterif shehadasecondnameon theaccount.

Finally, Ms. Orgeroncontendsin February2008, shortlybeforeherdeath,Mary Scottwas

visitedinPatterson,Louisianaby LeonBlake,theyoungerbrotherofherfirst husband,andhiswife,

BarbaraBlake. According to Ms. Orgeron,Mary Scoff askedMr. Blake to acton herbehalfin

gatheringassetsremaininginArkansas,includingtheMerrill Lynchaccount,andin fact,executed

apowerofattorneyin his favorin orderthathecoulddo so. Accordingto Ms. Orgeron,MaryScott

madeit clearto the BlakesthatsheintendedfortheWalmartstockin theMerrill Lynchaccountto

passunderherwill to herdescendants.Accordingly,in hisAffidavit, Mr. Blakeattestshetraveled

to Mena,ArkansasandmetwithBuck ScoffandBuck’sdaughter,Barbara,andBarbara’shusband,

EdwardCrumley. According to Mr. Blake,at that time, Buck Scottdeclaredhe andMary had

agreedthat whateverpropertyeachofthembroughtinto themarriagewould remainthat spouse’s

separateproperty,andthat nothinghadchangedthat agreement.Additionally, accordingto Mr.

Blake,Buck Scottandhis daughterandson-in-lawconfirmedtheyknewthat Mary’s wisheswere

for this stockto passunderherwill to herdescendants,and that they intendedto carryout those

wishes.
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Theforegoingscenariois whollydisputedbyEdwardCrumley. In Mr. Crumley’s Affidavit,

he statesBuckScottmadeno suchacknowledgmentwith regardto theMerrill Lynchaccountand

actuallyrefusedto havehis nameremovedasajoint ownerof the Merrill Lynch account. Mr.

Crumleystateshe,too, didnot“acknowledge”or “agree”thatBuck Scottwouldrenounceanyorall

of his rightsasajoint owneroftheMerrill Lynchaccount. Additionally,Mr. Crumleypointsout

thatMs. Orgeron’smotion for summaryjudgmentdiscussesonly Walmartstockownedby Mrs.

Scottprior to hermarriage,butthatMs. Orgeronhasfailedto proveall cashandsecuritiescurrently

maintainedin the Merrill Lynch account is Walmart stock owned solely by Mary Scott.

Accordingly,Mr. Crumelycontendsevenif thisCourtis persuadedbyMs. Orgeron’sargumentthat

MaryScoff’s estateis entitledto thestocksheheldprior to hermarriageto BuckScott,it would be

improperfortheCourtto awardall fundscurrentlyheldin theMerrill LynchaccounttoMs. Orgeron

withoutfirst requiringaproperaccountingof thefunds.

OnJune10, 2008,Merrill Lynchfiled the instantlawsuitinterpleaderactionpursuantto 28

U.S.C.§ l335,~contending“a controversyexistsasto whetherthesecuritiesheldin theAccountare

“ Section 1335 states:

(a) The districtcourtsshallhaveoriginaljurisdiction ofanycivil actionof
interpleaderor in thenatureof interpleaderfiled by anyperson,firm, or
corporation,association,or societyhavingin hisor its custodyorpossession
moneyorpropertyof thevalueof $500 ormore, or havingissueda note,bond,
certificate,policyof insurance,or otherinstrumentof valueor amountof $500
or more, orprovidingfor thedeliveryorpaymentor the loan ofmoneyor
propertyofsuchamountor value, orbeingunderanyobligationwritten or
unwrittento the amountof $500or more, if

(1) Twoor moreadverseclaimants,of diversecitizenshipas
defmedin subsection(a) or (d) of section 1332 ofthis title, are
claiming or mayclaim tobeentitledto suchmoneyor
property,or toanyone ormoreofthe benefitsarisingby virtue
of anynote,bond,certificate,policy or otherinstrument,or
arisingby virtue of anysuchobligation;andif (2) theplaintiff
hasdepositedsuchmoneyorpropertyor haspaidthe amount
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deliverableto the survivor of the two partieson the accountagreement,Mr. [Buck] Scott, or

deliverableto Mrs. Scott’sheirsastheywould havebeenprior to hermarriageto Mr. Scott.”5 As

aresult,Merrill Lynch contendsit cannotdeterminetherespectiveinterestsoftheknownpotential

claimantsin thesecuritiesheldin theaccount.Merrill Lynchlists thepotentialclaimantsas(1) the

SuccessionofMaryScott, aLouisianajuridical entity,actingthroughits authorizedrepresentative

BrendaBlake Orgeron; (2) Buck Scott,a citizenandresidentof the Stateof Arkansas,and (3)

BrendaBlakeOrgeron,acitizenandresidentofthestateofLouisiana. As BuckScottdiedafterthe

filing ofthis interpleaderaction,EdwardG. CrumleyastheExecutoroftheEstateof BuckJ.Scott,

wassubstitutedasapartyclaimantin thismatter.6

II. Law and Analysis

A. SummaryJudgment Standard

“A party againstwhom a claim, counterclaim,or cross-claimis assertedor a declaratory

judgmentis soughtmay, at any time, movewith or withoutsupportingaffidavits for a summary

judgmentin theparty’s favor asto all orany partthereof.” FED. R. Civ. PROC.56(b). Summary

of or the loanor othervalueof suchinstrumentor the amount
dueundersuchobligationinto theregistryof thecourt, there
to abidethejudgmentofthecourt, orhasgivenbondpayable
to theclerkofthecourtin suchamountandwithsuchsuretyas
thecourtor judgemaydeemproper,conditioneduponthe
complianceby theplaintiffwith thefutureorderor judgment
of thecourtwith respecttothe subjectmatterof thecontroversy.

(b) Such anactionmaybe entertainedalthoughthetitles or claims ofthe conflicting claimantsdo
nothavea commonorigin, or arenot identical,butareadverseto andindependentof oneanother.

28 U.S.C. § 1335.

5SeeComplaintof Merrill Lynch, Doc. 1, at ¶ 14.

6 SeeOrder grantingMotion to Substitute,Doc. 13.
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judgmentis appropriateif “the pleadings,depositions,answersto interrogatories,andadmissions

on file, togetherwith theaffidavits,if any,showthereis no genuineissueasto anymaterialfactand

thatthe movingparty is entitled to ajudgmentasamatterof law.” FED.R. CIV. PROC.5 6(c).

Whena motion for summaryjudgmentis madeandsupportedasprovidedin this
rule,anadversepartymaynotrestuponthemereallegationsordenialsoftheadverse
party’s pleading,but the adverseparty’s responseby affidavits or asotherwise
providedin this rule,mustset forth specificfactsshowingthatthereis a genuine
issuefor trial. If the adverseparty doesnot so respond,summaryjudgment,if
appropriate,shallbeenteredagainsttheadverseparty.

FED.R. Civ. PROC.56(e).

As summarizedbytheFifth Circuit in Lindseyv. SearsRoebuckandCo., 16 F.3d616, 618

(
5

th Cir. 1994):

Whenseekingsun’lmaryjudgment,themovantbearsthe initial responsibility
ofdemonstratingtheabsenceofan issueofmaterialfactwith respectto thoseissues
onwhichthemovantbearstheburdenofproofattrial. CelotexCorp. v. Catrett,477
U.S.317 (1986).However,wherethenon-movantbearstheburdenofproofattrial,
the movantmay merely point to an absenceof evidence,thus shifting to the
non-movanttheburdenofdemonstratingbycompetentsummaryjudgmentproofthat
thereis an issueof material fact warrantingtrial. Id. at 322; seealso, Moody v.
JeffersonParish SchoolBoard, 2 F.3d604, 606 (5thCir.1993);Duplantisv. Shell
Offshore, Inc., 948 F.2d 187, 190 (5th Cir.l991). Only when“there is sufficient
evidencefavoringthe nonmovingparty for ajury to returnaverdictfor that party”
is afull trial on themeritswarranted.Andersonv. LibertyLobby,Inc.,477 U.S. 242,
249 (1986).

TheSupremeCourthasinstructed:

The plain languageofRule 56(c) mandatestheentryof summaryjudgment,after
adequatetime for discoveryanduponmotion, againstapartywho fails to makea
showingsufficient to establishtheexistenceofanelementessentialto thatparty’s
case,andonwhichthat partywill beartheburdenofproofattrial. Whereno such
showingis made,“[t]he moving partyis ‘entitled to ajudgmentasa matterof law’
becausethenonmovingpartyhasfailedto makeasufficientshowingonanessential
elementofhercasewith respectto which shehastheburdenofproof.”
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In ruling upona Rule 56 motion, “a District Courtmustresolveany
factualissuesofcontroversyin favorofthenon-movingparty” onlyin thesensethat,
wherethefactsspecificallyaverredbythatpartycontradictfactsspecificallyaverred
by themovant, themotionmustbe denied.Thatis aworld apartfrom “assuming”
thatgeneralavermentsembracethe“specificfacts”neededto sustainthecomplaint.
As setforth above,Rule 56(e)providesthatjudgment“shall beentered”againstthe
nonmovingpartyunlessaffidavitsorotherevidence“setforth specificfactsshowing
that thereis a genuineissuefor trial.” Theobjectofthis provisionis not to replace
conclusoryallegationsofthecomplaintor answerwith conclusoryallegationsofan
affidavit. Rather,thepurposeofRule56 is to enableapartywhobelievesthereis no
genuinedisputeasto a specificfactessentialto theotherside’scaseto demandat
leastone sworn avermentof that fact before the lengthy processof litigation
continues.

Lujan v. National Wildlife Federation,497 U.S. 871, 884,888-89(1990)(quotingCelotexCorp. v.

Catrett,477 U.S. 317, 322-23(1986)).

TheFifth Circuit hasfurtherelaborated:

[Theparties’]burdenis notsatisfiedwith ‘somemetaphysicaldoubtastothe
material facts,’ by ‘conclusoiyallegations,’by ‘unsubstantiatedassertions,’or by
only a ‘scintilla’ of evidence. We resolvefactual controversiesin favor of the
nonmovingparty, butonly whenthereis anactualcontroversy,that is, whenboth
partieshavesubmittedevidenceofcontradictoryfacts. We do not, however,in the
absenceof anyproof,assumethat thenonmovingpartycould or would provethe
necessaryfacts. .. . [S]ummaiyjudgmentis appropriatein any casewherecritical
evidenceis so weak or tenuouson an essentialfact that it could not support a
judgmentin favorofthenonmovant.

Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (Sth Cir. 1994) (en banc)(citationsand internal

quotationsomitted).

Finally, in evaluatingevidenceto determinewhethera factualdisputeexists,“credibility

determinationsarenotpartofthesummaryjudgmentanalysis.” Id. Tothecontrary,“in reviewing

all theevidence,thecourtmustdisregardall evidencefavorableto themovingpartythatthejury is

notrequiredto believe,andshouldgivecredenceto theevidencefavoringthenonmovingparty,as
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well asthatevidencesupportingthemovingpartythatis uncontradictedandunimpeached.”Roberts

v. CardinalServs.,266 F.3d368, 373 (
5

fl~Cir. 2001).

B. What law governsthe Merrill Lynch account?

Ms. OrgeroncontendsLouisianalaw appliesto determinetheownerof theMerrill Lynch

accountat issue,while Mr. Crumley contendsArkansaslaw applies. Mr. Crumley contendsthe

decisionasto which law applieswill likely determinewhich partyownstheaccount,asArkansas

law likely will leadto theconclusionthattheEstateof BuckScoff is theowneroftheaccount,and

anapplicationof Louisianalaw will leadto the conclusionthat Ms. Orgeronis the ownerof the

account.Ms. Orgerondoesnot agree,arguingevenif Arkansaslaw applies,sheis still theowner

oftheaccountunderArkansaslaw.

In supportofherargumentthatLouisianalawapplies,Ms. Orgeroncontends“it is axiomatic

thatthelaw ofthedecedent’sdomicilegovernsthedispositionofmovablepropertybelongingto the

decedent,”citing Article 3532oftheLouisianaCivil Code,which states:

Except as otherwiseprovided in this Title, testateand intestatesuccessionto
movablesis governedby thelaw of thestatein which thedeceasedwasdomiciled
atthetime ofdeath.

La. Civ. Codeart. 3532(West2009).~

~Althoughneitherpartyhasidentified it assuch,corporatestock is anincorporealmovable. See,e.g.,In re
Hill, 981 F.2d1474, 1487 (5t}~Cir. 1993).

Mr. CrumleycontendsunderLouisianalaw,the issueisgovernedby formerArticle 1536oftheLouisiana
Civil Code (applicableat thetimeof the instantdispute),which providedthata donationinter vivos ofan
incorporealthing, suchas a credit,right, or actionwasnotvalid unlessmadeby authenticactpassedbeforea notary
public andtwo witnesses.Mr. Crumleyarguesa depositaccountis anincorporealright, andLouisianacourtshave
generallyheldthecreationof anaccountin the nameoftwo or morejoint accountownerscreatesno ownership
interestin thesurvivingownerin the absenceof suchanauthenticact. BecausetheClientAgreementin this case
wasnotnotarizedandwitnessed,Mr. Crumleyacknowledgesthe Agreementwouldnotmeettherequirementsof an
authenticactunderLouisianalaw.

Becausethis CourtconcludesLouisianalaw doesnotapplyto determinetheownershipoftheMerrill Lynch

-10-



Basedon the foregoingcodalarticle,Ms. Orgeroncontends“it is clearthat Louisianalaw

appliesto the issueofdevolutionofthe stockwhich is at issuein this case.”Ms. Orgeronfurther

contendsevenif Arkansaslaw applies,it alsorecognizesthe situsofpersonal(movable)property

is thedomicile ofits owneranddistributionofsuchpropertyis governedbythelaw ofthedomicile

ofthedeceasedowner. SeeSimmonsv. Simmons,158 S.W.2d42 (1942).

Ms. Orgeron’s argumentfails to considera very important concept,however. Under

Louisianalaw,Article 3532states“testateandintestatesuccessionto movablesis governedby the

law of the statein which the deceasedwasdomiciledat the time of death.” However,the asset

which purportsto besubjectto a succession— it’s natureandbywhom it is owned— is a separate

inquiry from how it will be treatedwithin the succession— oncein thesuccession.TheMerrill

Lynchaccountwasopenedandadministeredin Arkansas,to two ownersoftheaccountwho lived

inArkansas,andwhoreceivedtheiraccountstatementinArkansasfor aperiodofalmost 18 years.

Arkansaslaw recognizesjoint tenancyagreementswhich allow ownershipto transferwithout

passingthrough a successionorprobate. Section23-32-207oftheArkansasCodestates:

§23-32-207. Accountsand certificates of deposit in two or more names

Checkingaccountsandsavingsaccountsmaybeopenedandcert~flcatesofdepositmay
beissuedbyanyfederallyorstate-charteredsavingsandloan association,in thenamesof
two (2) or morepersons,either minor or adult, or a combinationof minor and adult.
Checkingaccounts,savingsaccounts,andcertificatesofdepositshallbeheldandpayable
asfollows:

[...]

(2)(A) If thepersonopeningtheaccountorpurchasingthecertificateofdepositdesignates
in writing to the federallyor state-charteredsavingsandloanassociationthat the
accountorthecertificateofdepositis to beheldin joint tenancyor in joint tenancy

account,this Courtneednotdeterminewhich partyin this matterproperlyanalyzedthe issueunderLouisianalaw.

—11—



with right of survivorship, or that the accountor certificateof depositshallbe
payableto thesurvivororsurvivorsofthepersonsnamedin theaccountorcertificate
ofdeposit,thentheaccountorcertificateofdepositandall additionstheretoshallbe
thepropertyof thosepersonsasjoint tenantswith right ofsurvivorship.

(B) Theaccountorcertificateofdepositmaybepaidto orontheorderofanyone(1) of
thosepersonsduringtheirlifetime unlessa contrarywrittendesignationis givento
thefederallyorstate-charteredsavingsandloanassociation,orto orontheorderof
anyone(1) ofthesurvivorsofthemafterthedeathofanyone(1) or moreofthem.

(C) The openingofthe account or thepurchaseof the certificateofdepositin this
form shallbeconclusiveevidencein anyaction orproceedingto which eitherthe
federallyor state-charteredsavingsandloan associationor thesurvivingparty is
apartyoftheintention ofall ofthepartiesto the accountor certificateofdeposit
to vesttitle to the accountor certificateofdeposit,and the additionsthereto,in
such survivor.

ArkansasCodeAnn. §23-32-207(West2009)(emphasisadded).8

An importantcharacteristicofjoint tenancyis that:

it is not testamentarybut ‘is a presentestatein which bothjoint tenantsare
seizedin thecaseofrealestate,andpossessionin caseofpersonalproperty,permy
et per tout,’ that is, suchjoint tenantis seizedby thehalf aswell asby thewhole.
Theright ofsurvivorship in ajoint tenancythereforedoesnotpassanvthingfrom
the deceasedto thesurvivingjoint tenant. Inasmuch asboth cotenantsin a joint
tenancyarepossessorsandownerspertout, i.e.. ofthewhole, thetitle ofthefirst
jgjnt tenantwhodiesmerelyterminatesandthesurvivorcontinuesto possessand
own thewholeoftheestateasbefore.

Consistentwith theforegoing, therule appearswellsettledthata deviseby ajoint
tenant,whoissurvivedbyotherjoint tenants,is not effectivetopassany title to the
real estatein joint tenancyfor the reasonthat thetitlepassesbyoperationoflaw
to thesurvivororsurvivors. SeeIn reEstateofAlpert, 95 Il1.2d 377,69Ill.Dec.361,
447 N.E.2d 796 (1983); First United Presbyterian Church v. Christenson, 33
Ill.App.3d 928,339N.E.2d15 (1975);seealso4A R. Powell,RealProperty¶619.1
(1982); 20 Am.Jur.2d Cotenancyand Joint Ownership § 3 (1965). Sucha rule
appliesin full measureto personalproperty.SeeMiller, 243 Ark. 251, 419 S.W.2d

~Ms. OrgeroncitesArkansasCodeSection23-32-1005asthe applicablearticleunderArkansaslaw.

However,this Court’sownresearchshowsSection23-32-1005wasrepealedby Act 89, §3,effectiveMay 31,1997.
Therefore,thepropersectionundertheArkansasCodeappearsto beSection23-32-207,ascitedby Mr. Cruniley.
Thesubstanceofthetwo sectionsappearsto bethesame.
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599. In sum,title topropertvheldin joint tenancytakesprecedenceovertheclaim
ofa devisee,legateeor heir, asthecasemaybe. In re EstateofAlpert, 95 Ill.2d at
381, 69 Ill.Dec. at 363, 447 N.E.2dat 798.

Gladsonv. Gladson,800 S.W.2d709,710 (Ark. 1990)(emphasisadded).

Therefore,althoughMary Scott executedbotha DeclarationofDomicile and aproperly

recordedwill in Louisianaseveraldaysbeforeherdeath,thatDeclarationandwill canonlyaddress

propertywhich she,upon death,ownedand thus, could passinto her successionand thus, be

governedby Louisianalaw. By virtueof neithertheDeclarationof Domicilenor thewill could

Mary’s “interest”in theMerrill Lynchaccountbecomepartofhersuccessionsuchthatit couldbe

passedto herdescendants.Rather,atthemomentofherdeath,MaryScott,being thefirst joint

tenantwho died, merelyterminated asan owneroftheaccount,and thesurvivor — in this case,

Buck Scott — continued to possessand own the whole ofthe accountasbefore.

Thus,this CourtconcludesLouisianalaw doesnot applyto determinetheownershipofthe

Merrill Lynch account. Upon her death,Mary Scott’s interestin the Merrill Lynch account

terminated. Thus, Mary Scott had no interestin the Merrill Lynch accountto passinto the

successionofMaryScott,suchthatLouisianalaw wouldgovernthe devolutionofthatpropertyto

Mary’s heirs.

This CourtpresumesArkansaslaw appliesto theaccount,asthe accountwasopenedin

Arkansas;thejoint tenantsoftheaccountlivedinArkansasandreceivedtheiraccountstatementin

Arkansasfor aperiodofalmost 18 years;andthebrokerwho openedtheaccountandservicedthe

accountdid soin Arkansas. However,nopartyto this litigation hasaddressedwhatstate’slaw

appliesto thecontractorthenatureofthisasset(thatis, theactualaccountitself) apartfrom theissue
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ofwho ownsthe stocktoday.9

Moreover,this Court concludesthat, evenif Arkansaslaw wereto applyto theaccount,it

appearssummaryjudgmentwouldbeinappropriateatthisjunctureofthelitigation,astheArkansas

SupremeCourthasmadeclearthat§23-32-1005ofthe ArkansasCode— theprecursorto current

Section§23-32-207—purportsto regulateonlybankinginstitutionsandfederallyandstatechartered

savingsandloanassociations,noneofwhich accuratelycharacterizeMerrill Lynch,characterized

by thepartiesasa “broker-dealer.” Under the languageof former Section23-32-1005(which

essentiallymirrorsthelanguagefoundin thecurrentstatute),theopeningoftheaccountin thiscase

by Mary and Buck Scott as joint tenantswith right of survivorshiptherefoeris not deemed

conclusiveevidenceofintent. SeeHall v. SuperiorFederalBank,794 S.W.2d611 (Ark. 1990)

(“With respectto the Merrill Lynch account, §23-32-1005purportsto regulateonly banking

institutions and federallyand statecharteredsavingsand loan associations.Hence,under the

wordingofthestatutetheopeningoftheMerrill Lynchaccountby Mrs. Hall andMrs. Edwardsas

joint tenantswith rightsofsurvivorshipis not deemedconclusiveevidenceofintent andthetrial

courtdidnoterrby admittingevidenceofDorothyEdwards’sintentin placingMrs.VirginiaHall’s

nameon theMerrill Lynch account.”)(emphasisadded).

9Attachedto Mr. Crurnley’smotionfor summaryjudgmentarecertainmaterials,presumablyprovidedby
Merrill Lynch to Mary andBuck Scott,which provideinstructionsfor executingthe“Client Relationship
Agreement,”whichis theformusedby Merrill Lynch toopenanaccountsuchastheoneat issue. Thisdocumentis
verydifficult to read,becauseof thesmallnatureof thefontused. However,asbestthis Courtcandetermine,in
thosematerials,thereis a sectionentitled“GoverningLaw,” which states:

“Unlessotherwisespecified,my agreementswith youwill be governedby andinterpretedunder
the lawsof thestateof NewYork.”

SeeExhibit “E” toMr. Crumley’sMotion for SummaryJudgment[Doc. 20] (emphasisadded).

Notwithstandingtheforegoing,thepartiesto this litigationargueonly thatArkansasorLouisianalaw
appliesto thenatureof theasset,i.e. theaccount.ThisCourthasalreadydeterminedLouisianalaw doesnotapplyto
theaccount.
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Consideringtheforegoing,underArkansaslaw,1°thisCourtmaylook to extrinsicevidence

ofMaryScott’sintentin placingBuck Scott’snameon theMerrill Lynchaccount.Suchinquiryis

wholly inappropriatefor summaryjudgment,as it will require the Court to makecredibility

determinationsattrial. SeeLittle v. LiquidAir Corp.,37 F.3d1069, 1075 (
5

th Cir. 1994)(en banc)

“in evaluatingevidencetodeterminewhetherafactualdisputeexists,‘credibility determinationsare

notpartofthe summaryjudgmentanalysis.”).

Consideringthe foregoing,this Court concludestheinstantmotionsshouldbedeniedfor

failure ofbothpartiesto carry theirburdento identif~rthe law applicableto thenatureoftheasset

itself, i.e., theaccount. Additionally, andalternatively,this Courtconcludesevenif Arkansaslaw

wereto applyto theaccountat issue— which this Courtpresumes— summaryjudgmentwouldbe

inappropriateat this juncture,as thereare genuineissuesof material fact with respectto the

intentionsof Mary Scott in including the nameof Buck Scott as a joint tenantwith rights of

survivorshipon theaccountitself.

Therefore,IT IS ORDEREDthatthe Motion for SummaryJudgmentfiled by defendant

BrendaB. Orgeron[Doc. 19]; andtheMotion for SummaryJudgmentfiled by defendantEdward

CrumleyastheExecutorfortheEstateofBuck J.Scott[Doc. 20] areDENIED.

IT IS FURTHERORDEREDthatthismatter,in its currentposture,is not readyfortrial on

thecurrenttrial dateofJanuary4, 2010. Therefore,IT IS ORDEREDthatthetrial dateof January

4, 2010andthepre-trialconferencedateofDecember15, 2009areUPSET.

‘°Again,this courtnotesthepartieshavecitedto differentsectionsof theArkansasCodeasgoverningthe

issuebeforetheCourt. To theextentMs. Orgeroncitesa statuteor codalsectionthathasbeenrepealed,she fails to
carryherburdenof showingshe is entitledtotherelief requested.Theparties’ssupplementalbriefsordered
herein shall cite to the proper Arkansascodalsectionsor statutesthat govern the issuesbefore the Court.
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IT IS FURTHERORDEREDthatthepartiesshallbrieftheissueofwhichstate’slawapplies

to thenatureoftheassetatissue,thatis, theMerrill Lynchaccount,asan issueseparateandapart

from theissueofwhichestateshouldown theaccount.After identifyingwhat state’slaw applies

to anaccountofthis type,andto thisaccountin particular,thepartiesshallbriefthe issueofwhich

state’slaw — whetherArkansas,Louisiana,NewYork, oranyotherstate,if anotherstateis identified

in thedocumentationprovidedby Merrill Lynch— governsthe issueofownershipoftheaccount,

withparticularattentionpaidto thefactthattheaccountwasopenedandadministeredin Arkansas

to two ownersof the accountwho lived in Arkansasand receivedtheir accountstatementin

Arkansasfor a periodof almost 18 years. This Court notesto the extentthe partiescite to the

ArkansasCodeoranyotherArkansasstatute,theyshallcite to theproper codalarticle or statute

governing the issuesbefore the Court.

Theforegoingbriefs— not to exceedS pageseach,with normalmarginsandfonts— aredue

no laterthanDecember31,2009. Oncethebriefinghasbeenreceivedon this issue,theCourtwill

set atelephonestatusconferenceto set thematterfor trial, and,if necessary,setanewdispositive

motiondeadline.

THUSDONEAND SIGNEDin Lafayette, dayofNovember,2009.

REB~ECC
UNIT7PATES DISTRICTJUDGE
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