
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAFAYETTE-OPELOUSAS DIVISION

RICHARD C. BENTLEY CIVIL ACTION NO. 08-1017

VERSUS JUDGE DOHERTY

LCM CORPORATION, MAGISTRATE JUDGE METH YIN
DANNY R HUBBARD, II

RULING ON MOTION TOQUASHSUBPOENA
AND FOR PROTECTIVE ORDERAND SUA SPONTE

RULE 11 HEARING
(Rec.Docs. 77, 80)

Beforethecourt is amotionto quashsubpoenaandfor protectiveorderfiled bynon-party

attorneyGaryMcGoffin. OnAugust 19, 2009,theundersignedheardoral argumenton the

motionandtheissueofsanctions,includingRule 11 sanctions,an issueraisedby thecourtsua

sponte.1After hearing,thecourtmaintainedits prior ruling grantingthemotionto quash,2

grantedthemotion for protectiveorder,andimposedsanctionspursuantto Fed.R. Civ. P.Rule

45(c)(1) for thereasonssetforth below.

BackgroundandArgument

Thebackgroundeventsthatleadup to this litigation havebeendetailedin theprevious

rulingby this courtgrantingthemotionto quash,andin thememorandasubmittedby the

parties.3In summary,McGoffin wasan attorneyfor RobertFanguyin astatecourtsuit filed by

RobertBentleyentitled Bentleyv. Fanguy. DannyR. Hubbard,II, adefendantin this federal

suit,hadonceservedasBentley’senvironmentalexpertin thestatecourtsuit. At somepoint,

‘SeeRec. Doc. 80 “Ruling on Motion to QuashandOrderSettingHearing.”

2SeeRec. Doc. 80.

3SeeRec. Doc. 80.
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Hubbardremovedhimselffrom thelawsuit. Bentleylosthis statecourtsuit, andthereaftersued

Hubbardandhis employer,LCM in this court,basedon diversityjurisdiction,allegingHubbard

violatedhis contractby failing to provideservicesandbyreleasingprivilegedinformationto

Fanguyandhis attorneyMcGoffin.

TheSubpoena

Non-partyattorneyGaryMcGoffin filed the instantmotion to quash,challenginga

subpoenadirectedto him from plaintiff, RichardC. Bentley,for “Any & all documents,records,

emails,recordedconversation,cancelledchecks,exchanged& sharedbetweenyou andDannyR.

Hubbard,II aspertainedto Bentleyv. Fanguy.”

Bentleyissuedthesubpoenato McGoffin pursuantto FederalRulesofCivil Procedure

Rule45, seekingmaterialsexchangedbetweenHubbardandMcGoffin pertainingto theBentley

v. Fanguyaction. McGoffin filed themotionto quashandfor protectiveorderin response,

arguingthesubpoenawasprocedurallydefectiveandwasissuedwithoutnoticeto defendantsas

requiredbyFed. R. Civ. P. Rule45(b)(1). Moveralsoarguedthesubpoenasoughtattorney

work-product,wasundulyburdensome,andissuedfor purposesof harassment.McGoffin

requestedaprotectiveorderissueprohibiting any furtherdiscoverybyBentleydirectedtowards

McGoffin orFanguy,andtheirfamilies,agents,employees,attorneysorotherconsultants,based

on Bentley’simproperissuanceofthesubpoenafor harassmentpurposes.

After reviewingMcGoffin’ smotion, andtheproceedingsin thestatecourtaction,Bentley

v. Fanguy,thecourt foundseriouscausefor concernregardingthepurposeof thesubpoenaand

thepossibilityofabusivelitigation tactics. TheBentleyv. Fanguy proceedingswereoutlinedin

the initial “Ruling on Motion to QuashandOrderSettingHearing,”(Rec.Doc. 80), asfollows:
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OnNovember20,2007,JudgePortergranteda sanctionmotionin favor of
FanguyandagainstBentley,“basedupontheCourt’s determinationthat
thepurposeof thesecondFirst SupplementalandAmendedPetitionfiled
by RichardBentleywasto harassandannoy. RichardBentleyis ordered
to payto BobbyFanguythesumof $4,883.03for attorneyfeestogether
with all Clerkof Court costsassociatedwith thatmotion.” (SeeRec.Doc.
77-3.Exhibit “D”).

2 On May 14, 15, and 16, 2008,JudgePortertriedthecase.Bentleywas
representedby EdBankston,who alsorepresentsBentleyin this matter.
Fanguywasrepresentedby GaryMcGoffin. In aruling datedJuly 17,
2008,thecourtgrantedapartialjudgmenton themerits,resolvingcross-
motionsfor injunctions. JudgePorterruledin favorof Fanguyandagainst
Bentley,andalsoimposedsanctionsonBentleyfor contemptofcourt, as
follows:

It is ORDEREDthat theclaimfor apermanentinjunctionfiled by
RichardBentleyis denied.

It is FURTHERORDEREDthatBobby Fanguy’sreconventional
demandfor permanentinjunctiverelief is grantedprohibiting the
followin conductbyRichardBentleywhich constitutesanuisance
undertheLa. Civil CodeandtheCountryEstatesRestrictive
Covenants.Specifically,RichardBentleyis prohibitedfrom:

a) EnteringFanguy’sproperty;

b) Obstructingtheflow of thedrainageditch or culvert in any way.

c) Directing surveillancecamerasattheFanguyhome;

d) Failing to maintainthegrassin theditch below twelveinchesin
height;

e)interferingwith thepeaceandfull enjoymentof theFanguy’s
homebytheFanguys,theirguests,prospectivepurchasersand
future ownersoftheFanguyhome;

f) Filing any statecourtlawsuitagainstBobby Fanguy,his family,
his agents,employees,attorneysor otherconsultantsin any venue
or docketnumberotherthanDivision G of the 16thJDC;

g) Pruning,cultivating,cuttingor in anywaydamagingthe
RussianOlive hedgebelongingto Bobby Fanguy
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IT IS FURTHERORDEREDthatRichardBentleybeheldin
contemptof this Court for violating theAugust23, 2007
preliminaryinjunction” . . . prohibitingRichardBentleyfrom
filing additionallegal proceedingsagainstBobbyor Karia Fanguy,
or theiragentsor employees,outsideofthis lawsuit.

(SeeRec.Doc.77-3,Exhibit “E”)

JudgePorteralsoindicatedthat sanctionsunderLSA-C.C.P.Art. 863 ‘ (similar to Fed.R.
Civ. P. 11) were appropriatein connectionwith theconductofMr. Bentleyandhis
attorney,EdBankston,andthatthesewouldbedeterminedata laterhearing.

3. On September8, 2008,JudgePorterheldtheevidentiaryhearingto
determinedamages.

4. On October 10,2008, in opencourt,JudgePorterissuedaruling in favor
of Fanguy,grantingsanctionsunderArt. 863 againstBentleyin the
amountof $17,446.76,asattorney’sfees. (SeeRec.Doc.77-3,Exhibit

After thereviewof thestatecourt litigation andthecurrentpleadingsandsubpoena,the

courtprovisionallygrantedMcGoffin’s motionto quashdue to proceduraldeficiencies,andseta

hearingfor final determinationofsame,alongwith themotion for protectiveorder. Thecourt

alsosuasponteraisedthe issueof sanctionspursuantto Rule 11 oftheFederalRulesofCivil

Procedure.

At thehearing,Ed Bankston,counselfor Bentley,statedhe wrote andsignedthe

subpoenaissuedto McGoffin. BankstonacknowledgedthesubpoenawaspostmarkedJuly 8,

2009,~thesamedatethecourtdeniedBentley’smotionto compelsubstantiallythesame

~Text of LSA-C.C.P.Art. 863, providedin originalruling, omitted.

5SeeRec. Doc. 77-3, p. 2.
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discoveryfrom defendantHubbard,dueto Hubbard’sresponsethathehadalreadysentall

responsivedocuments.6

At oral argument,Bentleystatedhe sentthesubpoenato McGoffin, becausehewantedto

seewhatdocumentsHubbardhadsentto McGoffin. He specificallystatedhe believedHubbard

hadforwardedabox ofBentley’sdocumentsto McGoffin, documentswhich Bentleyhad

previouslysentto Hubbard.A letterdatedMarch 7, 2008,waspresentedto thecourtwherein

Hubbardwrotehe hadreturnedthebox ofmaterialsto Bentley“in Decemberof2007sometime

beforeChristmas.”7 Anotherletterwasnoted,datedMarch3, 2008,whereinLCM corporation

statedan enclosedathumbdrive containedall documentsrelatedto theBentleyv. Fanguy

litigation heldby LCM, whichwereremovedandcopiedfrom Hubbard’scomputer.8

At oral argument,McGoffin statedhe neverreceivedanybox ofdocumentsfrom

Hubbardasallegedby Bentley. McGoffin reiteratedthatHubbardandLCM hadalreadycertified

in theirdiscoveryresponsestheyhadalreadyproducedthedocumentssubjectto thesubpoena,

andMcGoffin statedthatwhile it waspossibletheremaybesomefew documentsin his

possessionthat HubbardorLCM hadnot alreadyproduced,theburdento retrieveall documents

from his files and cross-checkthemwith thedocumentsproducedby HubbardandLCM was

undulyburdensome.

In supportof his motionfor aprotectiveorderandsanctions,McGoffin arguedBentley

hasengagedin arepeatedpatternof harassmentagainsthim, aswell asagainsthis clientFanguy,

6SeeRec. Doc. 76.

7Theletter is attachedhereto.

8Rec.Doc. 94-6, p. 49.
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in multiple forums,for example:Bentleyfiled adisciplinaryactionagainstMcGoffin, whichhe

supplementedtwice, requiringaresponsefrom McGoffin eachtime; Bentleyattemptedto make

McGoffin adirect defendantin theBentleyv. Fanguymatter,on whatJudgePortercalled“a

broadunsubstantiatedallegation;”Bentleymovedto disqualifyMcGoffin ascounselfor Fanguy;

Bentleyagainattemptedto bringMcGoffin into the litigation asadefendant,alongwith

Fanguy’s two expertwitnessesandtheir employers;Bentleydeliveredhis secondattempted

lawsuitagainstMcGoffin to McGoffin’s homeaddress,andBentleylaterleft avoicemessageat

McGoffin’s mother’shome;and,Bentleyfiled adefamationlawsuitagainstMcGoffin.9

Mr. Bentleyalsoadmittedat oral argumenthavingwrittenacoversheetfor several

printedemailmessageswhereMcGoffin wasreferredto as“McGoatf~*k.”

ApplicableLaw andDiscussion

FederalRulesof Civil Procedure(“Rule”) 26(b)(1)providesthat “[p]arties mayobtain

discoveryregardinganynon-privilegedmatterthatis relevantto anyparty’s claimor defense.”

Thediscoveryrulesareaccordedabroadandliberal treatmentto achievetheirpurposeof

adequatelyinforming litigants in civil trials. Hebertv. Lando,441 U.S. 153, 176, 99 S.Ct. 1635,

60 L.Ed.2d 115 (1979).Nevertheless,discoverydoeshave“ultimate andnecessaryboundaries.”

OppenheimerFund, Inc. v. Sanders,437 U.S. 340, 351, 98 S.Ct. 2380,57 L.Ed.2d253 (1978)

(quotingHickmanv. Taylor,329 U.S. 495,507,67S.Ct. 385,91L.Ed. 451 (1947)).

Rule26(c) governstheissuanceofprotectiveorders.It providesin pertinentpart:

A partyor any personfrom whom discoveryis soughtmaymovefor aprotective
orderin thecourtwheretheactionis pending-orasanalternativeon matters
relatingto a deposition,in thecourt for thedistrictwherethedepositionwill be

9SeeMemorandumin SupportofRule 1] Sanctions (rec. doc. 94).
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taken.Themotionmustincludea certificationthat themovanthasin goodfaith
conferredor attemptedto conferwith otheraffectedpartiesin aneffort to resolve
thedisputewithout courtaction. Thecourt may,for goodcause,issuean order to
protecta party orpersonfromannoyance,embarrassment,oppression,or undue
burdenor expense... . (Emphasisadded).

Furthermore,underRule45(c)(1), apartyrequestinga subpoenais responsiblefor taking

reasonablestepsto avoidplacingundueburdensorexpensesuponthepartysubjectto that

subpoena.If the litigant’s actionsareunreasonable,acourtmayimposeappropriatesanctions,

including attorney’sfeesandlost earnings.

Motion to Quash

Theundersignedfinds thesubpoenawasprocedurallydeficient,asdeterminedin this

court’sprior Ruling.10 Furthermore,theundersignedfind thediscoverysoughthasbeencertified

asalreadyproducedby defendantsLCM andHubbard,andthesoughtafterproductionfromnon-

partyMcGoffin is overlyburdensome.Bentley’sbelief thatLCM andHubbardarenotbeing

truthful doesnotjustify atime-consumingdig throughnon-partyMcGoffin’s files for proofof

same. Therefore,theprior rulinggrantedthemotion to quashwill be maintained.

ProtectiveOrderandSanctions

A reviewof therecordshowsthat in thestatecourtlitigation wherethesepartieswere

involved,BentleycontinuallyharassedMcGoffin (andFanguyandothers)throughthelegal

system,to thepointwheresanctionswereassessedagainsthimunderLouisianaCodeofCivil

Procedurearticle863 not once,but twice; thetrial judgeenteredaprotectiveorderagainst

Bentleyprohibitinghim from, inter alia, “filing any statecourtlawsuitagainstBobbyFanguy,

his family, his agents,employees,attorneysor otherconsultantsin anyvenueor docketnumber

‘°Rec.Doc. 80.
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otherthanDivison Gofthe
16

th JudicialDistrict Court.”1 TheJudgein theBentleyv. Fanguy

litigation, in his reasonsforjudgment,statedasfollows:

Thecourt is oftheopinionthat RichardBentleyatthe inceptionofthis
controversyandatthe inceptionofthe litigation, beginningin Juneof2005,has
usedthejudicial systemto harass,annoy,andunnecessarilyprosecuteaclaim of
nuisanceagainstBobbyFanguy. . . .everypersonwho disputedtheallegationsby
Mr. Bentleyweremetwith personallawsuits. . . .Mr. Bentleyfiled suit againstthe
Departmentof HealthandHospitals,theDepartmentof EnvironmentalQuality,
theirscientist,personally,everylaboratorywho hadtakenasamplefrom theditch
betweenthetwo properties,he attemptedto file suit againstMr. Fanguy’s
attorney,Mr. McGoffin, filed acomplaintwith theOffice ofDisciplinaryCounsel
againstMr. McGoffin, filed aseparatesuit in the 1 ~ JudicialDistrict againstMr.
FanguyandMr. McGoffin, setup asurveillancecamerathatwaspointedat the
Fanguyhomeandproperty,usedpaint thinnerto sprayon theOlive Hedgesthat
separatedthetwo properties.

In this Court’s experience,Mr. Bentleytook extraordinaryandoutrageous
methodsandtacticsto try to badger,annoy,harassandoverwhelmhis opponents
at everyturn.12

Thevenuehaschanged,but all indicationsto datein thepresentlitigation arethat

Bentley’smethodsandtactics,unfortunatelywith theapparentconsentandapprovalofhis

attorney,Mr. EdBankston,havenot. ThecourtwarnedBentleyandBankstonthatthesetypesof

litigation tacticswill not betolerated,andin an effort to curb future abusivelitigation, finds good

causeto enteraprotectiveorderunderRule26(c), asrequestedby McGoffin, prohibiting any

furtherdiscoverybyBentleyfrom third-partiesMcGoffin or Fanguy,or defendantsLCM and

Hubbard,their families,agents,employees,attorneysandotherconsultantswithout prior court

approval.

“Rec. Doc. 77-3.

‘2SeeRec. Doc. 77-3, pgs.47, 48.
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Thecourtalsofinds thesubpoenawasunreasonable,asit wasissuedfor improper

purposes:to annoyandharassMcGoffin, andto circumventthis court’s orderdenyingBentley’s

motionto compelsubstantiallythesameinformationfrom defendantHubbard.As notedabove,

thesubpoenaissuedthesameday theorderdenyingBentley’smotionto compelwasissued,and

with no noticeto eitherdefendantLCM or Hubbard. Therefore,thecourt finds sanctionsunder

Fed.R. Civ. P.Rule45(c)(1)arewarranted.McGoffin is an attorney,andrepresentedhimselfin

opposingthesubpoena.Therefore,counselfor Bentley,astheauthorof thesubpoena,shallbe

orderedto reimburseMcGoffin for his lostearningsin theform ofbillable time spentresisting

thesubpoena.

Therefore,for thereasonsgivenabove,

IT IS ORDERED thatMcGoffin’s Motion to QuashSubpoenaandfor ProtectiveOrder

(rec.doc.77) is GRANTED.

IT IS FURTHER ORDERED thatplaintiff is prohibitedfrom propoundingfurther

discoveryuponMcGoffin, Fanguy,LCM orHubbard,theirfamilies, agents,employees,

attorneys,andotherconsultants,without an orderbythis courtpermittingsame;

IT IS FURTHER ORDERED thatsanctionsareassessedagainstMr. Bentley’s

attorney,Mr. EdBankson,astheauthorof thesubpoena,pursuantto Fed.R. Civ. P.Rule

45(c)(1);
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IT IS FURTHER ORDERED thatmoverMcGoffin shallsubmitandfile, within 10

daysfrom thedateofthis ruling, an affidavit oflost earningsincurredin opposingthesubpoena.

Any oppositiontheretoshallbe filed within 5 daysaftersubmissionoftheaffidavit.

SignedatLafayette,Louisiana,on August21, 2009.

ildrcd E. Methvin
UnitedStatesMagistrateJudge
800 LafayetteSt., Suite3500
Lafayette Louisiana7O5O~
(337)593 5140(phone)593-5155(fax)


