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CurrentlypendingbeforetheCourtis anappealofarulingby theMagistrateJudge,wherein

the MagistrateJudgefounddefendanthadnotmet its burdenofshowingdiversity subjectmatter

jurisdictionwaspresent,andthereforegrantedplaintiff’s motionto remandthematterto statecourt.

[Doc. 26] Forthefollowing reasons,thisCourt finds therulingwhichgrantedplaintiffs’ motionto

remandshouldbe affirmed, albeitondifferentgroundsthanthoserelieduponby the courtbelow.

Background

Thismatterwasoriginally filed in the 1 6th JudicialDistrict Court fortheStateofLouisiana

againstthefollowingdefendants:AFC Enterprises,Inc.,JamesW. Lyons,FundamentalProvisions,

L.L.C., andStanleyW. Ware.1 AFC is of diversecitizenshipfrom theplaintiffs, while Wareand

Fundamentalarenot. On July 23, 2008, the statecourt grantedAFC’s exceptionof improper

cumulationofactions,finding theclaimsagainstFundamentalandWaredid “nothaveasufficient

communityof interestto warrantbeingcumulated”with theclaimsagainstAFC, andthussevered

theclaims. [Doc. 1-7,p.2] OnAugust4, 2008,thestatecourtorderedthe claimsagainstWareand

Fundamentalbeseparatedfrom theclaimsagainstAFC, andthatthoseclaimsbe filed underanew

‘Prior to removalto thisCourt,thestatecourtgrantedMr. Lyons’ declinatoryexceptionoflack
ofjurisdictionoverhis person.[Doc. 1-5]

LeCompte et al v. A F C Enterprises Inc et al Doc. 32 Att. 1

Dockets.Justia.com

http://dockets.justia.com/docket/louisiana/lawdce/6:2008cv01185/108523/
http://docs.justia.com/cases/federal/district-courts/louisiana/lawdce/6:2008cv01185/108523/32/1.html
http://dockets.justia.com/


docketnumber.[Doc. 1-9] On August 11, 2008,plaintiffs appliedto theLouisianaThird Circuit

Court of Appeal for a writ of review, seekingreview of the trial court’s finding of improper

cumulationof actions.OnAugust14, 2008,AFC timelyremovedtheactionto this court,alleging

diversityjurisdictionpursuantto 28 U.S.C. § 1332. Plaintiffs motionto remandfollowed. [Doc.

6] In ruling onthemotion to remand,theMagistrateJudgecitedthepoliciesbehindthevoluntary-

involuntaryrule andthe exceptionsthereto(i.e. fraudulentjoinderandimproperjoinder),applied

afraudulentjoinderanalysis2,andultimatelyheld:

While it is unlikely that the writ applicationwill be granted,thereis at leasta
reasonablepossibilitythatit may. Therefore,theundersignedfindsthattheremoving
defendanthasnot met its burden that the court hassubjectmatterjurisdiction
pursuantto 28 U.S.C.§ 1332.

[Doc. 26, p.6]

On appeal,AFC argues“the MagistrateJudgeerredin remandingthe caseby not giving

comity to thestatecourt’s severanceorderand,alternatively,by not analyzingwhethertherewas

misjoinderunder stateor federal procedurallaw.” [Doc. 28-2, p.4] AFC further argues“it is

improperto remandbasedupontheassertionthatthereis a ‘reasonablepossibility’ thatthe State

Courtof Appealmaygrantthe plaintiffs’ writ applicationwithout anyanalysisof whetherthat

2While theMagistrateJudgeappearsto haveimplicitly foundimproperjoinder,sheutilized a
fraudulentjoinderframework,stating,“The undersignedseesno reasonto vary theburdenon the
removingdefendantwhentheexceptionto thevoluntary-involuntaryrule is improperjoinderratherthan
‘fraudulentjoinder.” [Doe. 26,p.5] The frameworkemployedwasasfollows:

In afraudulentjoinderanalysistheremovingpartymustprovethat “there is absolutely
no possibility thattheplaintiff will be ableto establishacauseof actionagainstthe
[defendants]in statecourt,or that therehasbeenoutright fraudin theplaintiffs pleading
ofjurisdictional facts.” Cavalliniv. StateFarmMut. AutoIns. Co.,44 F.3d256, 259 (5th
Cir. 1 995)(intemalcitationsomitted).The “possibility” ofrecoverymustbereasonable,
andnotmerely theoretical.Travis v. Irby, 326F.3d644, 648(5th Cir. 2003).

[Id. at5-6]
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possibility is in fact reasonable.”[Id. at 1] Conversely,plaintiffs askthis Court to uphold the

MagistrateJudge’sruling.

Applicable Law and Analysis

As ageneralmatter,

[A]ny civil actionbroughtin a Statecourtofwhich thedistrict courtof theUnited
Stateshaveoriginaljurisdiction,mayberemovedbythedefendantorthedefendants,
to thedistrict courtoftheUnitedStatesforthedistrict anddivisionembracingthe
placewheresuchactionis pending.28 U.S.C. §1441(a). Ifjurisdiction is basedon
diversityofcitizenship,theactionis removableonlyif thereis completediversityand
“noneofthepartiesin interestproperlyjoinedandservedasdefendantsis acitizen
ofthe Statein which suchactionis brought.”

28 U.S.C. §1441(b). Section1446(b)providesin relevantpartasfollows:

If thecasestatedbythe initial pleadingis notremovable,anoticeofremovalmaybe
filedwithin thirty daysafterreceiptby thedefendant,throughserviceorotherwise,
of acopyof anamendedpleading,motion, orderor otherpaperfrom which it may
first beascertainedthatthecaseisonewhichis orhasbecomeremovable,exceptthat
a casemaynotberemovedon thebasisofjurisdictionconferredby section1332of
this title [diversitycitizenship]morethan 1 yearaftercommencementoftheaction.

Theremovingpartybearstheburdenofestablishingtheexistenceoffederaljurisdictionover

astatecourtsuit. Seee.g., Wintersv. DiamondShamrockChemicalCo.,149F.3d387,397(5thCir.

1998).Furthermore,federal courtsarecourtsof limited jurisdiction andmayexerciseonly the

jurisdictionthathasbeenconferredby Congress.Seee.g., TrizecProperties,Inc. v. U. S. Mineral

ProductsCo., 974F.2d602,604(5thCir. 1992).Accordingly,thereisapresumptionagainstsubject

matterjurisdictionthatmustbe rebuttedby thepartybringingtheactionto federalcourt,andthere

is no time limit for filing a motion to remandon thebasisoflackof subjectmatterjurisdiction.

Coury v. Prot, 85 F.3d244, 248 (
5

th Cir. 1996).

Thepresentsuitwasinitially non-removablebecauseWareandFundamental,like plaintiffs,

arecitizensofLouisiana. However,AFC arguesdiversityjurisdictionnow exists,becauseofthe
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statecourt’s judgmentfinding impropercumulationandorderinga severance.AFC assertsthe

finding ofimpropercumulation,andsubsequentorderrequiringseveranceoftheclaims,qualifies

asan “orderorotherpaperfrom which it mayfirst beascertainedthatthecaseis onewhich. . . has

becomeremovable.”328 U.S.C. § 1446(b).

Ontheotherhand,plaintiffs arguebecausetheyhaveappliedto theLouisianaThirdCircuit

Court of Appeal for a writ of reviewof the severanceorder, “this HonorableCourt should not

interjectitselfin theprocessofdeterminingtheproprietyofthejoinderofclaimsin Statecourtwhen

that issuehasnot beenfinally decidedat the pre-trial stagein Statecourt.” [Doc. 30-1, p. 2] In

supportoftheirargument,plaintiffs citeCrockettv. R.J.ReynoldsTobaccoCompany,436F.3d529,

532 (
5

th Cir. 2006),wherethecourt found“removalon thebasisofanunappealedseverance,by a

State court, of claims againstimproperlyjoined defendantsis not subjectto the voluntary-

involuntaryrule.”4 PlaintiffsemphasizetheCrockettCourt’s observationthattheseverancein that

matterwasunappealed,andarguein thiscase,“Unquestionably,hadtheplaintiff in Crocketttimely

soughtreviewofthestatedistrictcourt’sseveranceorderpriorto defendant’sremoval,theCrockett

Court would haveremandedthecaseto statecourt. Simply put, a fair readingof the Crockett

decisionleadsto no otherconclusion.”[Doc. 30-1,p. 2]

ThepertinentportionofCrockettreadsasfollows:

Courtshavelong recognizedanexceptionto thevoluntary-involuntaryrule
whereaclaimagainstanon-diverseorin-statedefendantis dismissedonaccountof
fraudulentjoinder. Fraudulentjoindercanbeestablishedby demonstratingeither
“(1) actualfraudin thepleadingofjurisdictionalfacts,or(2) inability oftheplaintiff

3Plaintiffs do not disputethematterwastimelyremoved.

4”[T]hejudicially-created‘voluntary-involuntary’ rule ... [provides] ‘an actionnonremovable
whencommencedmaybecomeremovablethereafteronly by thevoluntaryactoftheplaintiff.” Crockett
at532 (quotingWeemsv. LouisDreyfusCorp.,380F.2d545, 547 (5th Cir.l967)).
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to establishacauseofactionagainstthenon-diversepartyin statecourt.”

[T]he severanceorder issuedby the statecourt cannotbe considered
equivalentto afindingofactualfraudin thepleadingsoraninability oftheplaintiffs
to establishacauseofaction againstthehealthcaredefendants.Rather,that order
merelyestablishedthat Crockett’sclaimsagainstthehealthcare
defendantsshouldbetriedinseparatesuits.Crockettelectednottoappealthatruling.
Fraudulentjoinderis thereforeno longeranissuein thiscase.

A party,however,canbeimproperlyjoinedwithoutbeingfraudulentlyjoined.
Under federallaw, defendantsareproperlyjoined if (1) “there is assertedagainst
themjointly,severally,orin thealternative,anyright to reliefin respectoforarising
outofthesametransaction,occurrence,orseriesoftransactionsoroccurrences”and
(2) “anyquestionof law orfactcommonto all defendantswill arisein theaction.”
FED.R.CIV.P.20(a).Texashasadoptedthesamerequirementsforproperjoinder.
SeeTEX.R. CIV. P.40(a).If theserequirementsarenotmet,joinderis impropereven
if thereis no fraud in thepleadingsandtheplaintiff doeshavetheability to recover
againsteachofthedefendants.

ThestatecourtseveredCrockett’sclaimsagainstthehealthcaredefendants
from hisclaimsagainstthetobaccodefendantsbecause“the medicalnegligenceand
malpracticeclaim andtheburdenofproofto sustain[that] claim is totallydifferent
[from] theburdenofproof...necessaryto securejudgmentforproductliability.” To
theextenttheseverancedecisionwastantamountto a finding ofimproperjoinder,
weagreewith that finding.

Thefraudulentjoinderexceptionto thevoluntary-involuntaryruleis designed
to preventplaintiffs from blockingremovalby joining nondiverseand/orin-state
defendantswho should not be parties.That salutarypurposeis also servedby
recognizinganexceptionto the voluntary-involuntaryrule wheredefendantsare
improperly,thoughnot fraudulently,joined.Wethereforeconcludethatremovalon
thebasisofanunappealedseverance,by astatecourt,ofclaimsagainstimproperly
joineddefendantsis not subjectto thevoluntary-involuntaryrule.FN7Accordingly,
removaljurisdiction existedin this caseuponthe severanceof Crockett’sclaims
againstthenondiversein-statehealthcaredefendants.

FN7. This conclusionfinds supportthetext of § 1441(b),which doesnot
refer to “nonfraudulentlyjoined” parties.Rather,it blocks removal only
where“properlyjoined” defendantsarecitizens of the statein which the
actionis brought.
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Crockettat532-33(footnotesomitted).5

In this matter, defendantdoesnot arguethereexists “actual fraud in the pleadingof

jurisdictionalfacts,”or thatplaintiffs will beunableto establishacauseofactionagainstWareor

Fundamentalin Statecourt. In otherwords,defendantdoesnot assertfraudulentjoinderexistsin

this matter. Accordingly, this Courtmust determinewhetherthe defendantswere “improperly

joined.”6 Crockettat 533. Pursuantto FED.R. Civ. P. 20(a)(2):

Persons... maybejoinedin oneactionasdefendantsif:

(A) any right to relief is assertedagainstthemjointly, severally,or in the
alternativewith respectto orarisingoutofthesametransaction,occurrence,
orseriesoftransactionsoroccurrences;and

(B) anyquestionof law or fact commonto all defendantswill arisein the
action.

In the petition filed in this matter,plaintiffs assertclaimsagainstall defendantsfor: (1)

5Unlike Texas,Louisianahasnot adoptedthesamerequirementsforproperjoinderasfederal
law. Rather,Louisianalawprovidesthatpartiesmaybejoinedin thesamesuit eitherasplaintiffs or
defendantsif:

(1) Thereis a communityofinterestbetweenthepartiesjoined;

(2) Eachoftheactionscumulatedis within thejurisdictionofthecourtandis broughtin
thepropervenue;and

(3) All oftheactionscumulatedaremutuallyconsistentandemploythesameform of
procedure.

LA. CODECIV. PROC.art.463.
6ThisCourtwill analyzewhetherjoinderwasproperunderfederallaw, ratherthanstatelaw, in

compliancewithDoyle v. StanolindOil & Gas Co., 123 F.2d900, 903 (
5

th Cir. 1941)(”Thequestionof
joinderis purely oneofprocedureandis controlledby the federalrules. The Texasauthoritiesappellants
citearewithoutapplication.”);accordHar-PenTruckLines, Inc. v. Mills, 378 F.2d705, 708(Sth Cir.
1967);butseePalermov. LetourneauTechnologies,Inc.,542F.Supp.2d499, 517(S.D.Miss.
2008)(applyingstatelaw to determinewhetherjoinderwas proper,reasoning,“It is thisCourt’s opinion
thatadistrict courtmayrun afoul ofRule 82 if it usesafederalrule to determineif theplaintiff’s claims
wereproperlyjoinedunderstatelawatthetime ofremoval.”);accordWillingham v. StateFarmIns. Co.,
2009WL 2767679(N.D.Miss.).
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violationsoftheLouisianaUnfair TradePracticesAct, and(2) breachof a contractcontaininga

stipulationpourautri(with thestipulationbenefittingplaintiffs). Theportionsofplaintiffs’ petition

pertinentto theinquirybeforethis Court stateasfollows:

74.

Petitionersshowthat the [following] actionsand/oromissionsof AFC
constituteviolationsoftheLouisianaUnfair TradePracticesAct

G) BreachoffranchiseagreementsfortheBroussardlocationandBreaux
BridgelocationenteredintobetweenAFC andWarebyAFC’s refusal
to approvethesaleandtransferoftheBroussardlocationandBreaux
Bridge location from Ware to LeCompte,who was an existing
franchiseein goodstanding;

H) Failure to deterin anymannerwhatsoeverthe actionsdirectedby
Ware in Ware’s repeatedattemptsto lure employeesaway from
LeComptewith offersofemploymentwithFundamentalProvisions
and/orWare

75.

Petitionersfurthershowthatthe[following] actionsand/oromissionsofAFC
constitutebreachesofthe stipulationspourautri for thebenefitofLeCompte,as

anexistingPopeyesfranchisee,containedwithin thefranchiseagreementsentered
intobetweenAFC andWarefor theBreauxBridgelocationandBroussardlocation

A) Failureto approvethe transferand saleby Wareto LeCompteof
Ware’sexistingPopeyesfranchisesin BreauxBridge,Louisianaand
Broussard,Louisiana;

B) Failureto deterin anymannerwhatsoeverthe actionsdirectedby
Ware in Ware’s repeatedattemptsto lure employeesaway from
LeComptewith offersofemploymentwithFundamentalProvisions
and/orWare .

77.

Petitionersshowthattheactionsand/oromissionsofFundamentalProvisions,
and Wareindividually, recitedhereinaboveconstituteviolations ofthe Louisiana
Unfair TradePracticesAct .... Specifically, Petitionersshow that the following
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non-exclusiveactionsand/oromissionswerecommittedbyFundamentalProvisions
and/orWare:

C) Breachof franchiseagreementsenteredinto with AFC for the
BroussardlocationandBreauxBridgelocationbythecommitmentof
the intentional inducementof anothercurrent AIFC franchisee’s
employeesto causesaidemployeesto leavetheiremploymentandto
acceptemploymentwith anothercompetingAFC franchisee.

78.

Petitionersfurthershowthat the actionsand/oromissionsof Fundamental
Provisions,andWareindividually, recitedhereinaboveconstitutebreachesof the
stipulations pour autri for the benefit of LeCompte, as an existing Popeyes
franchisee,containedwithin thefranchiseagreementsenteredintobetweenAFC and
WarefortheBreauxBridgelocationandBroussardlocation.Specifically,Petitioners
showthatthefollowing non-exclusiveactionsand/oromissionsconstitutebreaches
ofthestipulationspourautri:

A) IntentionalinducementofBernard,duringthesecondquarterof 2007,
to leaveBernard’semploymentwithLeCompteasamanagerfor the
St.Martinville locationandHendersonlocationonoraboutApril 27,
2007,andtoacceptemploymentwithFundamentalProvisionsand/or
Wareasa managerfor the BroussardlocationandBreauxBridge
locationonor aboutApril 30, 2007;

B) IntentionalinducementofLeCompte’semployees,duringthe second
quarterof2007topresent,to leavetheiremploymentwith LeCompte
in orderto acceptemploymentwith FundamentalProvisionsand/or
Ware; and,

C) Any and all other actions and/or omissions committedby
FundamentalProvisionsand/orWarethatconstituteabreachof the
stipulationpour autri that may be revealedthrough discoveryor
provenattrial.

[Doc. 1-4]

TheCourtfinds, in thismatter,defendantshavebeenproperlyjoinedpursuantto federallaw,

asa“right to relief is assertedagainstthemjointly, severally,or in thealternative... arisingoutof
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the sametransaction,occurrence,or seriesof transactionsor occurrences,”andbecausethereare

“question[s}of law orfactcommonto all defendants[which] will arisein theaction.” FED. R. Civ.

P.20. Becauseplaintiffs allegeall defendantshaveviolatedthestipulationpourautruicontainedin

the Popeye’sfranchiseagreement(by “poaching”plaintiffs’ employeesand failing to stop the

“poaching”ofplaintiffs’ employees,andbyfailing to sellandtransferadditionalPopeye’slocations

to plaintiffs), andbecauseall defendantsareimportantandintertwinedactorswith regardto the

allegedunderlyingfacts, the Court finds plaintiffs did not improperlyjoin all defendantsin one

action. While theresultmight be differentpursuantto Louisianalaw, this Courtmust examine

whetherornotjurisdictionexistspursuantto federallaw. Accordingly,becausediversityjurisdiction

wasnotpresentin thismatterasoriginally filed in statecourt,andbecausethecasedid notbecome

removablethroughavoluntaryactoftheplaintiffs (but ratherthroughthestatecourt’sseverance-

an“involuntary”actonthepartofplaintiffs), andbecausethis Courthasfoundall defendantswere

properlyjoinedin oneactionupontheinitial filing, this Courtnowholdsdiversityjurisdictionwas

not presentin this matteratthetimeofremoval.SeeWeemsv. LouisDreyfusCorp.,380F.2d545,

548 (
5

th Cir. 1967). Therefore,thismattermustbe remandedto statecourt.

Conclusion

For theforegoingreasons,theCourt ORDERSthis matterbe remandedto the Sixteenth

JudicialDistrict Court, Stateof Louisiana.

THUSDONE

STATESDISTRICT JUDGE


