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PendingbeforetheCourtis theMotionforDeclaratoryJudgment[Doc. 24] filedbyplaintiff,

JohnTatum. In his motion, plaintiff “moves for declaratoryjudgmentin his favor and against

DefendantAxxis Drilling, Inc. (“Axxis”) declaringthepurportedreleaseandreceipt signedby

[plaintiff] to be null andvoid andwithout effect,pursuantto the DeclaratoryJudgmentAct, 28

U.S.C. §2201(a).” In response,defendantAxxis opposesplaintiffs motion [Doc. 38] andfiles its

own “Cross Motion for SummaryJudgment”[Doe. 39], requestingthat this Court “declarethe

ReceiptandReleasesignedbetweenPlaintiffandAxxis on September10, 2007to benull andvoid,

and grantAxxis’s CrossMotion for SummaryJudgmentdeclaringthat the Releaseis valid and

enforceable,dismissingall ofPlaintiff’s claimsagainstAxxis, with prejudice,atPlaintiff’s costs.”

Plaintiff hasfiled anoppositionbriefto Axxis’s motionfor summaryjudgment[Doe.42], aswell

asareplybriefto Axxis’s oppositionbrief. Neitherpartybelievesahearingis necessaryto resolve

theinstantmotion. Therefore,the issuebeforetheCourt is ripefor consideration.

Forthefollowing reasons,IT IS ORDEREDthat summaryjudgmentis suaspontegranted

in favoroftheplaintiff, asthis CourtconcludestheReceiptandReleaseexecutedbytheplaintiff is

null and void. Becausethis Court grants summaryjudgmentin plaintiffs favor on that issue,

plaintiffs Motion for DeclaratoryJudgment[Doe.24] is DENIED AS MOOT. IT ISFURTHER
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ORDEREDthatAxxis’s Motion for SummaryJudgment[Doe. 39] is DENIED.

I. Factual and Procedural Background’

Thislawsuitarisesoutofanallegedinjury sustainedby theplaintiffonoraroundAugust26,

2007while he wasworking aboardthe Liberty, adrilling bargeownedandoperatedby Axxis.

Plaintiff, a floorhand,allegedlyslippedonahazardoussubstance,commonlyknownas“deckwash,”

while exitingontothe“ShakerDeck”ofthebargefrom thestairs. Plaintiff allegesasaresultofthe

accident,he sufferedsevereand disabling injuries, including, but not limited to, severeand

debilitatinginjuries to his left knee. Onedayfollowing theaccident,plaintiff wassentto an Axxis

companydoctor,who examinedtheplaintiff andadvisedhim to continueworking full duty,but to

avoidsquatting,kneelingandclimbing. Plaintiffwasalsoprescribedanti-inflammatorymedication.

Plaintiff thenreturnedto work for the lastday of his shift andwasassignedthesedentarytaskof

folding laundry. As partofhisregularscheduleofshift work,plaintiff spentthenextsevendaysat

home,treatinghis injury.

Plaintiff did not seekfurthermedicaltreatmentduringthis time. When it cametime for

plaintiff to work thesevendaysof hisnextshift, he boardedtheLiberty. Uponboardingthebarge,

plaintiff wasinstructedbyAxxis’s districtmanager,JohnStevens,to go homesohecouldcontinue

to healfrom his injury. Thesupervisorstatedplaintiff wouldbepaidhisnormalcompensationfor

Becausethe instantmotion is filed as a motionfor declaratoryjudgment,theplaintiff did not submita
StatementofUncontestedFacts.Additionally, althoughAxxis submitteda “Statementof UncontestedFacts”with its
CrossMotion for SummaryJudgment,Axxis’s “Statement”containslegalconclusionsratherthanfactual
information (e.g.,ItemNo. I states“Plaintiff hada full understandingofhis rightsanda full understandingof the
consequencesof executingthe“CompleteReceiptandRelease”Agreementat thetime of signingsame.”).
Therefore,thefactualinformation containedhereinis takenlargely fromthe plaintiff’s motion,whichis basedon the
plaintiffs testimonyat hisdeposition. This CourtnotesAxxis doesnotappearto contesttheunderlyingfacts
concerninghow plaintiff’s accidentoccurredandhow themeeting— referredto asthe“settlementconference”by the
parties— cameto occur.
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theweekwhileherecovered.OnSeptember10,2007,duringthisweekoffandbeforehisnextshift

wasto start,plaintiff wascontactedby an unknownpersonat Axxis andtold to cometo Axxis’s

offices in Broussard,Louisiana. Plaintiff testifiedhewasnot told why he neededto cometo the

office, buthecompliedandwent thesameday. Whenplaintiff arrivedat Axxis’s offices,he met

with an attorney,Ms. CatherineBarrettRice,who explainedthatsherepresentedAxxis. At this

meeting,which occurredapproximatelyfifteen daysafterthe allegedinjury to plaintiffs knee,

plaintiff executeda ReceiptandReleaseofhis rights regardingtheAugust26, 2007 accidentin

whichhe allegedlyinjuredhiskneeandreceivedacheckin theamountof$1,669.47from Axxis.2

In the instantmotion, plaintiff contendstheReceiptandReleasehe signedis null andvoid

andwithouteffect,because,interalia, he did not fully understandtheconsequencesof executing

the Receiptand Release. In response,Axxis contendsthe Receiptand Releaseis valid and

enforceableand foreclosestheclaimsassertedby plaintiff againstAxxis in the instantlawsuit.

II. Law and Analysis

1. Declaratory Judgment

As an initial matter, this Court addressesthe proceduralvehicleemployedby the plaintiff.

Plaintifffiledtheinstantmotionasonefor declaratoryjudgmentdeclaringthepurportedReleaseand

Receiptsignedby plaintiff to benull andvoid andwithout effect. In its oppositionbrief, Axxis

contendsplaintiffs motionis procedurallydeficientin thattheFederalRulesofCivil Proceduredo

not providefor a “motion for declaratoryjudgment.” Rather,Axxis contendsplaintiffs motion

shouldhavebeenfiled asa motion for summaryjudgment,andthat, aspresentlyfiled, plaintiffs

2 At his deposition,theplaintiff testifiedheultimately wasterminatedby Axxis fornotwearinghisknee

braceaftera secondincidentaboarda land-basedrig in whichthe plaintiff injuredhisknee. See DepositionofJohn
Tatum,p. 101.
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motiondoesnotcomplywith Fed.R. Civ. P. 56 or theLocal Rules,whichrequirethat astatement

of uncontestedfactsaccompanyall motionsfor summaryjudgment. Therefore,Axxis contends

plaintiffs motionmustbedenied.

In his proposedreplybrief, plaintiff argueshis motion is properlybroughtasa motionfor

declaratoryjudgment.Alternatively,plaintiffcontendsthisCourthastheauthoritytograntsummary

judgmentin his favor eventhoughhe hasnot requestedsuchrelief. Pursuantto Leathermanv.

TarrantCountyNarcoticsIntelligenceandCoordinationUnit, 28 F.3d 1388, 1397 (Sth Cir. 1994),

“district courtsarewidely acknowledgedto possessthepowerto entersummaryjudgmentssua

sponte[.]” CelotexCorp. v. Catrett, 477 U.S. 317, 326, 106 S.Ct. 2548, 2554, 91 L.Ed.2d 265

(1986);seealsoNL Indus., Inc. v. GHREnergyCorp., 940 F.2d957, 965 (5th Cir.1991)(“Rule

56(c) ... permitsacourtto grantsummaryjudgmentin favorof apartythatdidnotrequestit”), cert.

denied,502U.S. 1032, 112 S.Ct. 873, 116 L.Ed.2d778 (1992). Leathermanexplains:

Of course,the powerto entersummaryjudgmentsuasponteis temperedby the
requirementto provideprior notice. SeeCelotex,477U.S.at326, 106 S.Ct.at2554
(notingpowerofdistrictcourtto entersummaryjudgmentsuasponte,“so longasthe
losingpartywasonnoticethat shehadto comeforwardwith all ofher evidence”);
JudwinProperties, Inc. v. UnitedStatesFire Ins. Co., 973 F.2d432, 436-37(5th
Cir.1992)(“A districtcourtmaygrantamotionfor summaryjudgmentsuasponte,
providedthat it gives propernotice to the adverseparty. Judwinwasentitled to
receive 10 days notice before the district court grantedsummaryjudgment.”)
(citationsomitted);NL Indus.,940 F.2dat965 (“the districtcourtin thiscasecould
not grantsummaryjudgmentagainstNL without notifying NL at leasttendaysin
advancethat it intendedto do so”); seealso Fed.R.Civ.P.56(c) (requiringthat
summaryjudgmentmotionbeserved“at least10 daysbeforethetimefixed for the
hearing”).

28 F.3dat 1397.

OnNovember2, 2009,this Court notifiedthepartiesit wasconsideringenteringsummary

judgmentin favor of plaintiff on the ReceiptandReleaseissue[Doe. 43]. Therefore,the parties
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havebeenplacedonnoticein excessoftendays,thatsummaryjudgmentin favoroftheplaintiff is

aremedythat is availableto theCourt.

2. SummaryJudgment Standard

“A partyagainstwhom aclaim, counterclaim,or cross-claimis assertedor a declaratory

judgmentis soughtmay, at anytime, movewith or without supportingaffidavits for a summary

judgmentin the party’s favor asto all or any part thereof.” FED.R. Civ. PROC.56(b). Summary

judgmentis appropriateif “the pleadings,depositions,answersto interrogatories,andadmissions

on file, togetherwith theaffidavits,if any,showthereis no genuineissueasto anymaterialfactand

thatthemovingparty is entitledto ajudgmentasamatteroflaw.” FED. R. CIV. PROC.56(c).

Whena motion for summaryjudgmentis madeandsupportedasprovidedin this
rule,anadversepartymaynotrestuponthemereallegationsordenialsoftheadverse
party’s pleading,but the adverseparty’s responseby affidavits or as otherwise
providedin this rule,must setforth specific factsshowingthat thereis a genuine
issuefor trial. If the adverseparty doesnot so respond,summaryjudgment, if
appropriate,shallbeenteredagainsttheadverseparty.

FED. R. Clv. PROC.56(e).

As summarizedby theFifth Circuit inLindseyv. SearsRoebuckandCo., 16 F.3d616, 618

(Sth Cir. 1994):

Whenseekingsummaryjudgment,themovantbearstheinitial responsibility
ofdemonstratingtheabsenceofanissueofmaterialfactwith respectto thoseissues
onwhichthemovantbearstheburdenofproofattrial. CelotexCorp. v. Catrett,477
U.S. 317 (1986).However,wherethenon-movantbearstheburdenofproofattrial,
the movant may merely point to an absenceof evidence,thus shifting to the
non-movanttheburdenofdemonstratingby competentsununaryjudgmentproofthat
thereis an issueof material fact warrantingtrial. Id. at 322; seealso,Moody v.
JeffersonParishSchoolBoard, 2 F.3d604, 606 (5thCir.1993); Duplantisv. Shell
Offshore,Inc., 948 F.2d 187, 190 (5th Cir.1991). Only when“there is sufficient
evidencefavoringthenonmovingpartyfor a jury to returnaverdict for thatparty”
is a full trial onthemeritswarranted.Andersonv. LibertyLobby,Inc.,477U.S. 242,
249 (1986).

-5-



The SupremeCourthasinstructed:

Theplain languageof Rule56(c) mandatestheentry of summaryjudgment,after
adequatetime for discoveryanduponmotion,againstapartywho fails to makea
showingsufficient to establishtheexistenceof anelementessentialto thatparty’s
case,andon which thatpartywill beartheburdenofproofat trial. Whereno such
showingis made,“[t]he movingpartyis ‘entitledto ajudgmentasamatterof law’
becausethenonmovingpartyhasfailedto makeasufficientshowingon anessential
elementof hercasewith respectto which shehastheburdenofproof.”

In ruling upon a Rule 56 motion, “a District Courtmustresolveany
factualissuesofcontroversyin favorofthenon-movingparty”only in thesensethat,
wherethefactsspecificallyaverredby thatpartycontradictfactsspecificallyaverred
by themovant,themotion mustbedenied.That is a world apartfrom “assuming”
thatgeneralavermentsembracethe“specificfacts”neededto sustainthecomplaint.
As setforth above,Rule56(e)providesthatjudgment“shall beentered”againstthe
nonmovingpartyunlessaffidavitsorotherevidence“setforthspecific factsshowing
thatthereis agenuineissuefor trial.” Theobjectofthis provisionis not to replace
conclusoryallegationsofthecomplaintoranswerwith conclusoryallegationsofan
affidavit. Rather,thepurposeof Rule56 is to enableapartywhobelievesthereis no
genuinedisputeasto a specificfactessentialto theotherside’scaseto demandat
leastone sworn avermentof that fact before the lengthy processof litigation
continues.

Lujan v. National Wildlife Federation,497 U.S. 871, 884,888-89(1990)(quotingCelotexCorp. v.

Catrett, 477 U.S. 317, 322-23(1986)).

TheFifth Circuit hasfurtherelaborated:

[Theparties’]burdenisnotsatisfiedwith ‘somemetaphysicaldoubtastothe
materialfacts,’ by ‘conclusoryallegations,’by ‘unsubstantiatedassertions,’or by
only a ‘scintilla’ of evidence. We resolvefactual controversiesin favor of the
nonmovingparty,but only whenthereis anactualcontroversy,that is, whenboth
partieshavesubmittedevidenceofcontradictoryfacts. We do not,however,in the
absenceof anyproof, assumethat thenonmovingpartycouldor would provethe
necessaryfacts. . . . [S]ummaryjudgment is appropriatein any casewherecritical
evidenceis so weak or tenuouson an essentialfact that it could not supporta
judgmentin favorofthenonmovant.
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Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (sth Cir. 1994) (en banc)(citationsand internal

quotationsomitted).

Finally, in evaluatingevidenceto determinewhethera factualdisputeexists,“credibility

determinationsarenotpartofthesummaryjudgmentanalysis.” j~.To thecontrary,“in reviewing

all theevidence,thecourtmustdisregardall evidencefavorableto themovingpartythatthejury is

notrequiredto believe,andshouldgive credenceto theevidencefavoringthenonmovingparty,as

well asthatevidencesupportingthemovingpartythatis uncontradictedandunimpeached.”Roberts

v. CardinalSen’s.,266F.3d368, 373 (
5

th Cir. 2001).

3. Burden of Proof

Bothpartiesagreetheburdenofprovingthevalidity ofareleaseis placedon theproponent

oftherelease,whomustprovetherelease“wasexecutedfreely,withoutdeceptionorcoercion,and

thatit wasmadebytheseamanwith full understandingofhis rights.” Castillo v. SpiliadaMaritime

Corp.,937F.2d240, 244 (
5

th Cir. 1991).SeealsoInreCardinalServices,Inc.,304Fed.Appx.247,

253, 2008 WL 5272519,6 (sth Cir. 2008).~Thus, in the instantcase,the burdenof proving the

validityoftheReceiptandReleaseis onAxxis. TheFifth Circuit hasheldonamotionfor summary

judgment,the burdenis a heavieronebecausetheshipownermustconclusivelydemonstratethe

absenceofagenuineissueofmaterialfact. Castillo, 937 F.2dat 244, citing Halliburton v. Ocean

Drilling & ExplorationCo., 620 F.2d444 445 (Sth Cir.1980).

~Althoughthis CourtnotestheFifth Circuit’s decisionaffirming this Court’s rulingon thereceiptand
releaseissuein CardinalServices was notpublished,andthereforeis notof precedentialvalue,theFifth Circuit did
indicatein its ruling that this Court“correctlystatedthelaw” with respectto thefactorsto beappliedonthis issue.
304 F.edAppx. at254.
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4. Factors to be Evaluated

It is well-establishedthat seamen“are wards of admiralty whoserights federalcourtsare

duty-boundto jealouslyprotect.” Bassv. PhoenixSeadrill/78,Ltd., 749 F.2d 1154, 1160-61(
5

th

Cir.1985). Seealso Charpentierv. Fluor OceanServices,Inc., 613 F.2d 81, 84 (5tI~Cir. 1980)

(notingthat historically, “our nationhasdisplayeda specialsolicitudetoward seamenandtheir

contractualrelationships.”).In 1980,theFifth Circuit notedtheconcernofJusticeStory, sitting on

theCircuit in 1823,who stated:

They (seamen)are emphatically the wards of the admiralty; and though not
technicallyincapableofenteringinto avalid contract,theyaretreatedin thesame
manner,ascourtsof equity areaccustomedto treatyoungheirs, dealingwith their
expectancies,wardswith theirguardians,andcestuisquetrustwith theirtrustees.

Charpentierv. Fluor OceanServices,Inc.,613F.2d81, 84(5t~~Cir. 1980),citingHardenv. Gordon,

11 Fed.Cas.at480, 2 Mason541 (1St Cir. 1823). ThisconcernwasechoedbyJudgeBrown,writing

inCatesv.U S.,451F.2d411, 414 (Sth Cir. 1971):

A courtof admiralty is, asto all mattersfalling within its jurisdiction, a courtof
equity. Its handsarenot tied up by therigid andtechnicalrulesofthe commonlaw,
but it administersjustice upon the large and liberal principles of courts which
exerciseageneralequityjurisdiction.

Indeed,in Cates,thecourtnoted:“[A] releaseofaseaman.. . is precarious,atbest,andthe

burdenis on thepartysettingup theseaman’sreleaseto showthat it wasgivenby theseamanwith

aninformedunderstandingofhis rights andafull appreciationoftheconsequencesofhis release.”

451 F.2dat 414.

With theforegoingin mind, this CourtnotestheFifth Circuit hasdelineatedthe following

factorsthisCourtmustconsiderin determiningwhethertheReceiptandReleasein the instantcase

is valid andenforceable:(1) themedicalandlegal adviceavailableto the seamanat thetime of
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signing;(2)whetherthepartiesnegotiatedatarm’s lengthandin goodfaith; (3) whethertherewas

anappearanceoffraudorcoercion;and(4)adequacyofconsideration,butonly insofarasit reveals

whethertheseamanfully understoodthe consequencesof his release. Castillo, 937 F.2dat 244,

citing Simpsonv. LykesBros. Inc., 22 F.3d 601, 602 (5t~~Cir.1994). Seealso Garrett v. Moore-

McCormackCo., 317 U.S. 239, 248, 63 S.Ct.246, 87 L.Ed. 239(1942).

a. Thelegalandmedicaladviceavailableto plaintiff at thetime of signing

Thelackofindependentlegalrepresentationfor theseamanis not fatal to afinding thatthe

releaseis valid andenforceable.Rather,theultimateconcernis thatthe seamanhad“an informed

understandingofhis rights andafull appreciationoftheconsequencesofhis release.”Cates,451

F.2dat414.

It is clearandundisputedtheplaintiffhadno independentlegaladviceeitherbeforeorduring

theexecutionoftheReceiptandRelease.Theplaintiffdidnotknowhewasgoingto Axxis’s office

to meetwithanattorneyuntil hegot there,therefore,plaintiff did nothaveanopportunityto obtain

representationprior to his meetingwith Axxis’s attorney. Additionally, plaintiff contendshe was

told by counselfor Axxis, Ms. BarrettRice,that if hehadsoughttheadviseof independentlegal

counsel,Axxis would no longerbeableto talk to him. Therefore,plaintiff— who hasa
9

th grade

education-- argueshe wasleft with the impressionno dealwouldbe availableto him if he sought

legal advice.

Additionally,plaintiff contendshewasunderthefalseimpressionthathewouldlosehisjob

if hehiredanattorney,basedonthefollowing exchange:

A. By thetimethelawyergetsfinishedtakinghisfeesImightendupwith about
six, seventhousanddollars.It ain’t worth it.
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Q. Right.

A. PlusI’m going to losemy job. Soit ain’t worth it.

Q. Right. I think youunderstandthat pretty well becausethat’s exactlyhow
it works.~

(emphasisadded).

By not correctinghim whenhestatedhe could losehis job if hehired an attorney,andby

confirming “that’s exactlyhow it happens,”theplaintiff reasonablycontendshewasleft with the

impressionhewould, in fact, lose hisjob if hehireda lawyer.

Plaintiff alsocontendshewasnot fully awareof his rights whenheexecutedtheRelease.

Although Ms. BarrettRiceexplainedvarioustheoriesof recoverythat might be availableto the

plaintiff, it is clearfrom acomprehensivereviewoftheentirerecordtheplaintiff did notunderstand

thetotality ofthoserights,or,moreimportantly,the impactofwhat he wassigningon thoserights.

In fact, whenquestioned,plaintiff admittedhe hadneverheardof theJonesAct, stating“I don’t

really pay attentionto the legal stuff too much...lilt’s kind of confusingto me.” This Court

concludesit is unreasonableto assumethat in thecourseof thesettlementconference,plaintiff, a

laborerandnon-lawyer,wasableto graspthenuancesoftheJonesAct andothercomplicatedissues

of maritime lawin orderto be ableto sufficientlyevaluatehisclaimagainstAxxis. Indeed,plaintiff

testifiedathis depositionheunderstoodthemoneyhewasbeingpaidby Axxis wascompensation

for theweekhedid not haveto work, to wit:

Q (Axxis’s counsel): WhatdidMr. Stevenstell you in connectionwith theamount
ofmoney,if anything?

A (Plaintiff): Hesaidhewasgivingmeaweekoff with paysoI couldheal.

4See Depositionof SettlementConference,p. 29, 11. 5-13.
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Q: All right. And did you get theweekoff?

A: Yes.

Q: Anddid yougetthepay?

A: Yes.5

Basedon theforegoing,plaintiff contendshedid not fully understandhis rights at thetime

of theexecutionoftheReceiptandRelease.Theextentto which this Courtbelievesplaintiff did

notunderstandhisrightsis furtherunderscoredin thecontextofplaintiff sunderstandingofhislegal

rightsvis-a-vishismedicalcondition.

Therecordshowsplaintiff wasexaminedbyacompanydoctorshortlyafterhe sustainedhis

injury. Thecompanydoctorprescribedanti-inflammatorymedicationandadvisedtheplaintiff to

continueworking full duty,but to avoidsquatting,kneelingandclimbing. Thedoctoralsoordered

anMRI and advisedplaintiffhis ligamentswere“really, reallybadand [plaintiff] need[s] surgery

asquick aspossible.”6 Plaintiff told Ms. BarrettRicetheforegoingat thesettlementconference.

Plaintiff furthertold Ms. BarrettRicehehadinjuredhis right kneeontwo prior occasions,thefirst

timein the l990s,whenhe injuredhis kneein a chainsawaccident,andthesecondtime in 2005

whenhehyperextendedhis knee. Plaintiff acknowledgedthat “[a]boutonce,maybetwiceayear,

dependingon whatI’m doing, [my knee]will popoutofplaceandgo backin place,andit will swell

up like asoftball.”7

Basedon the foregoing,Axxis contendsthe plaintiff acknowledgeda pre-existingknee

~SeeDepositionof JohnTatum,p. 142, 11. 19-25,p. 143,1. 1.

6 SeeDepositionof SettlementConference,p. 13, 11. 4-15.

71d. atp. 11, 11. 2-5.
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conditionandwas,therefore,awareoftheconditionofhis kneebeforehesettledhis claim. Thus,

Axxiscontendstheinstantcasedoesnotpresentasituationwhereintheplaintiffs conditionbecame

worseafterthesigningof therelease,andplaintiff, therefore,did not relyon inadequateor faulty

medicaladvicein settlinghisclaim. Additionally,Axxis contendsthefollowing colloquyshowsthe

plaintiff understoodhewasreleasingAxxis from liability:

Q: Youarereceivingthis checkfor $1,669.47,andin exchangeforthatyouare
releasingyourrightsagainstAxxis for twisting yourkneeonthe

26
th~

A: Yes, I’m not holdingAxxis responsible.

[. . .]

Q: It’s for $1669.47is whatyouaregetting,andwhatyouaregiving is arelease
ofyourrightsandnothingelse.Axxis isn’t guaranteeingthatyou’ll workfor
themforever.Obviouslywehopewecangetyouintothelight dutyprogram,
andthis will bea successfullong-termrelationship.

But theexchangehereis —

A: I’m hoping.

Q: Exactly— is themoneyandtherelease.8

Yet, ratherthan supportingthe argumentofAxxis, the foregoingtestimonybolstersthis

Court’s conclusionthat the plaintiff did not havea clear understandingof his circumstances.

Although plaintiff stresseshe had only one visit with the companydoctorprior to the time he

executedtheRelease,andthis demonstratesa lackoffull understandingofhismedicalcondition,

thisCourtfindsit is cleartheplaintiffknewheneededsurgery.However,it isalsocleartheplaintiff

accepted$1,669.47— theexactamountof oneweek’swages— from Axxis. Theplaintiff testified

this amountwasto compensatehim for theweekofwork that hemissed,andthisCourt finds this

8SeeDepositionof SettlementConference,p. 46, 11. 10-20.
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was a reasonableassumption,consideringthe lack of independentlegal adviceavailableto the

plaintiff.

Additionally, this Court notestheplaintiff told Ms. BarrettRice, “And I understandthatI

can’thavethe surgerydoneuntil aftermyinsurancetakesplace,which is afterNovember1, so I’m

kind ofin limbo righthere,you know.”9 This Courtconcludestheforegoingtestimonyshowsthe

plaintiffwasplanningto havesurgery.ThisCourtfinds it unreasonableto assumetheplaintiffwas

willing — in thefaceofalmostcertainsurgery— to compromisenot only his rights in tort, butalso

for maintenanceandcure,asagainstAxxis for oneweek’ssalary)°Indeed,theplaintiff testifiedat

his depositionthathe did not understandthemoneywasin considerationofall ofhis rightsagainst

Axxis, to wit:

A (Plaintiff): Okay. I knewI wassigningmy rights awaywhenI signedthis,but
I didn’t know that I was getting paid a Sixteen HundredDollar
($1600.00)checkto do this. I wasdoingthissoI wouldkeepmyjob.

Q. Okay. Whendid theytell you — whendid someonetell you that you were
going to bedoing this?

A. Thepoint behindthe SixteenHundred (1600.00)waswhenI showedback
up to work andMr. Stevenstoldmetakeanotherweekoff.

91d., p. 13, 11. 1720. Furthermore,thereis question,andthis Courtdoesnot fully address,whetherunder
applicablelaw,and in the faceofknown surgery,thereleasecouldhavesettledtheemployer’spossiblecure
obligation. SeeBrooksv. RaymondDugat Co. L C, 336 F.3d360,362 (5hl~Cir. 2003) (noting“[t]he right to
maintenanceandcure is ongoingandserialsuitsmaybebroughtto collectmaintenanceandcure paymentsas they
comedue.”). When,andunderwhatcircumstances,a cure obligationmaybeextinguishedisnot clearto this Court
in light of theBrooksdecision. Here,clearly, thereis nojudgmentin aprior suit suchthat claim preclusionwould
apply. However, the languageemployedby JudgeDemossin theBrookscasewould seemto suggestonecannot
frilly extinguisha cure obligationsubstantively,andthatsuchextinguishmentwouldhaveto beaccomplished
procedurallythroughthevehicleof claimpreclusion. This Courtconcludestheplaintiff requiredsurgeryas resultof
the incidentin question,aswell as theaggravationof apre-existingcondition,whichconditiontheplaintiff brought
withhim to thevessel.At thatpoint, the employerowedthecure obligation,andthis Courtconcludes$1,669.47was
nota sufficientamountto extinguishthat cure obligation.

10 Seefn 9.
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Q. Okay.

A. Hecalledtheoffice.I wasrighttherewith himwhenhedoneit. Hecalledthe
office, said,“Give Johnanotherweekoff butpayhim for it.” That’s what
the moneywas for.” (emphasisadded)

Plaintiff contendshis lackofunderstandingin thisregardwasonly exacerbatedby thefact

thathedid not havehis own attorneyto representhim.

After reviewofthetranscriptofthesettlementconference,thisCourtconcludestheplaintiff

may have believed he was “not holding Axxis responsible,”but may neverthelessnot have

understoodhe wasrelinquishingall ofhis rights asto Axxis, ashisJonesAct employer,andunder

thegeneralmaritimelaw,i.e.employercoveragefortheneededsurgery,asaJonesAct seamanowed

maintenanceandcure,or his right to seekredressforhis injuriesundertort, asopposedto thelost

oneweek’spay,for thetime “to heal.” As theamountplaintiff acceptedis theexactamountofone

week’swages,andconsideringplaintiff believedhewasbeingcompensatedforaweekoffofwork,

and knew he faced surgery, this Court concludesthe plaintiff did not have “an informed

understandingofhis rightsandafull appreciationoftheconsequencesofhis release.”2

b. Whether the parties negotiated at arm’s length and in goodfaith

AlthoughAxxis arguesthesettlementwasreached“after negotiations,”it doesnot appear

therewereany true negotiations.Plaintiff wasnot told why hewasreportingto Axxis’s offices

beforehereported,therefore,thepossibilityofobtainingcounselbeforethemeetingwasforeclosed;

theplaintiff wasnot giventheopportunityto taketimeto considertheoffer thatAxxis wasmaking

~‘ Depositionof JohnTatum,attachedasExhibit “2’ to plaintiffs Motion for DeclaratoryJudgment,atp.

127, 11. 8-23.

12 Again, this Courthasquestionwhether,underthesefacts,thesettlementcouldhaveaddressedthe

employer’spossibleobligationsowedundermaintenanceandcure. Seediscussionat fu. 9.
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andcomebackto acceptit at alatertime;plaintiff wasnot told thathecouldgo backto workwhile

he consideredtheoffer, beforesigningtherelease;andplaintiff hada ninthgradeeducation.This

is a critical fact,becauseAxxis contendsit wastheplaintiff who “rushed” thenegotiations,ashe

wishedto getbackto work quickly. However,the plaintiff contendshebelieved— andwasnot

correctedby Ms. BarrettRice— thathewould losehis job if hedid notsigntherelease.Therefore,

if, in fact, theplaintiff did “rush” theproceedings,it appearedhe did soonly in aneffort to please

his employerandreturnto work — wherehe would enjoyall the benefitsofa JonesAct seaman,

includingmaintenanceandcure. Healsoargueshe did sounderthemistakenimpressionthat he

couldnotreturnto workuntil he signedthedocumentswith whichhewaspresented,andclearlyhe

wishedto preservehis job — which carriedwith it, all thebenefits— includingmedicalandlegal—

that would haveflowedfrom thatposition.

In Garrett v. Moore-McCormcjckCo.,317 U.S.239, 246-247,63 S.Ct.246, 251 (1942),the

SupremeCourtdiscussedthe“solicitudewith which admiraltyhastraditionallyviewedseamen’s

contracts,”asfollows:

They are emphatically the wards of the admiralty; and though not technically
incapableofenteringinto a valid contract,theyaretreatedin thesamemanner,as
courtsofequityareaccustomedtotreatyoungheirs,dealingwith theirexpectancies,
wardswith theirguardians,andcestuisquetrustwith theirtrustees.* * * If thereis
anyundueinequality in theterms, anydisproportionin thebargain,anysacrjfice
ofrights on oneside,which arenot compensatedbyextraordinarybenefitson the
other, thejudicial interpretation ofthe transaction, is that the bargain is unjust
andunreasonable,that advantagehas beentaken ofthesituation ofthe weaker
party, andthatprotantothebargainoughtto besetasideasinequitable. * * * And
oneveryoccasionthe courtexpectsto be satisfied,thatthecompensationfor every
materialalterationis entirelyadequateto thediminutionofright or privilegeon the
part oftheseamen.”

(emphasisadded).
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Basedontheforegoing,thisCourtfindstherewerenonegotiationsin theinstantmatter,and

this factormilitatesagainstafinding thattheReceiptandReleaseis valid andenforceable.

c. Whether therewasan appearanceof fraud or coercion

This Court concludestherewasanappearanceof coercionassociatedwith theplaintiffs

executionoftheReceiptandRelease.Thecircumstancesunderwhichthe“settlementconference”

wereinitiated— thatis, callingtheplaintiff to themeetingwithouttellinghim thenatureofhis visit

to Axxis’s offices,whichprecludedtheplaintiff from contactinganattorneypriorto themeeting—

suggestto this Court thatAxxis did not wish for theplaintiff to be adequatelypreparedto discuss

thesettlementofhisclaimsatthetimehewaspresentedwithAxxis’s “offer.” Axxis did notcorrect

plaintiffs clearly demonstratedassumption,that in orderto keephis job, hehad to executethe

releaseput beforehim withoutprior notice. Thesecircumstancesalonesuggestanairofcoercion

on thepart ofAxxis.

d. Adequacy of consideration, but only insofar as it revealswhether the
seamanfully understood the consequencesof his release.

Thejurisprudenceis clearthat “[a]dequacyof considerationis relevantonly insofarasit

revealswhetherthe seamanfully understoodthe consequencesof his release.” In re Cardinal

Services,304 Fed.Appx. 2476.,254 (sth Cir. 2008)(unpublished).In the instantcase,this Court

concludestheinadequacyoftheconsiderationunderscorestheplaintiffs lackofunderstandingof

theconsequencesofexecutingtheRelease.Indeed,knowing heneededsurgerybut only accepting

oneweek’ssalary— apaltrysumconsideringtheextentoftheplaintiffs injury andthefactthathe

requiredsurgeryandmatching,exactly,thewagesowedfor theoneweekhewas“given to heal” —

would appearto beinconsistentactionson thepartoftheplaintiff.
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Axxis arguesbecausetheplaintiffhadapre-existinginjury to hiskneeandtheallegedinjury

hadoccurredseveraltimespreviously,aweek’swagesfora“repeatswelling”oftheplaintiffs knee

wasadequateconsideration.This Court disagrees,andnotesAxxis’ argumentis misdirectedand

ignoresa possibleobligationowedundercure. However,nonetheless,this Court noteshadthe

plaintiffbetterunderstoodthenatureoftheproceedingsin whichhewasengagedandhadhe truly

understoodhewasrelinquishingall futurerightsfor medicalcosts,painandsufferingandfuturelost

wages,andall claimsunderthegeneralmaritime law andJonesAct againstAxxis, he would not

havecompromisedhis claim for thereferencedoneweek’swages.

Consideringtheforegoing,this Court concludesthe ReceiptandReleaseexecutedby the

plaintiff in this matteris not valid andenforceable. Therefore,it is ORDEREDthat summary

judgmentis grantedin favorof theplaintiff on this issue,andplaintiffs Motion for Declaratory

Judgmentis, therefore,DENIED AS MOOT. IT ISFURTHERORDEREDthatAxxis’s Motion for

SummaryJudgment[Doc. 39] is DENIED.

THUS DONEAND SIGNEDin Lafayette,Louisiana,this 3O dayofNovember,2009.

F. DOHERTY
STATESDISTRICT
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