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MAR 9 2010 UNITED STATES DISTRICT COURT

WESTERNDISTRICT OF LOUISIANA
W~IIPNYR. MOORE CLERKi ~RND~STRICTOFLAFAYETTE ~ussk~”~ LAFAYETTE DIVISION

PHI,NC. CIVIL ACTION NO. 08-1406

VERSUS JUDGEDOHERTY

ROLLS-ROYCECORPORATION MAGISTRATE JUDGEH[LL

MEMORANDUM RULING

CurrentlypendingbeforetheCourtis defendantRolls-RoyceCorporation’s(“Rolls-Royce”)

“Motion for Judgmenton thePleadings... andlorMotion to Dismissand/orto TransferPursuantto

28 U.S.C. § 1404(A).” [Doc.42] Forthereasonswhich follow, themotionis GRANTEDN PART

andDENIEDN PART.

I. Background

On August 16, 2007, thepilot of ahelicopteroperatedby PHI lost powerafterdeparting

from afixedplatform in EasternCameronBlock 109 andheadingtowardanotherplatform located

at WestCameronBlock 98. Whentheenginelostpower,thepilot madeanemergencylandingin

theGulfofMexico,utilizing thehelicopter’semergencyflotationdevices.1However,“awaverolled

the helicopterinto the invertedposition,” [Doc. 49, p.6] “thus renderingtheHelicoptera total

loss....” [Doc. 38, ¶ 9]

Thereafter,PHI filed suit in theFifteenthJudicialDistrict CourtoftheStateofLouisiana.

[Doc. 1-1] Defendanttimely removedthecaseto this Court. [Doc. 1-11 Jurisdictionin thismatter

is premisedupondiversityofcitizenship.[Doc. 1-1, ¶ 2] All partiesagreeplaintiff is a citizenof

Louisiana,anddefendantis acitizenofbothDelawareandIndiana. [Doc. Nos.38, ¶~J1,2; 41,p.2]

‘Thepilot andpassengerweresubsequentlyrescuedby theUnitedStatesCoastGuard.
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PHI assertstheaccidentwascauseddueto the following:

Uponinformationandbelief, PHIaversthatthefailureoftheEngine,whichwasthe
direct,soleandproximatecauseoftheIncidentin QuestionandPHI’s damages,was
causedby thefailureofacomponentpartoftheEngine,whichmayincludebut is not
limited to failureof thepowerturbineoutershaft,the #5 bearingassembly,and/or
thethird-stageturbinewheel.

[Doc. 38, ¶16] PHI purchasedthe engineon October21, 1997; PHI purchasedthepowerturbine

outershaft onMarch 8, 2007.2 [Doc. Nos. 42-2,p.2; 38, ¶17; 42-2,p.4] Plaintiff alleges“[t]he

Enginewasdesigned,manufactured,constructedandcomposedby Rolls-Royce.”3[Doe.38, ¶ 5]

Plaintiff additionallyalleges“Rolls-Roycecertifiedthe Engine,including eachof its component

parts,asairworthyatthetimeofmanufactureandsale.”4 [Id. at¶ 8]

PHI assertsthefollowing claimsin its amendedcomplaint:“COUNT I - REDHIBITION”,

“COUNT II - BREACHOFWARRANTY”, “COUNTIII - PRODUCT/ STRICTLIABILITY”, and

“COUNT IV - ATTORNEYFEES.”5 6 [Doe. 38] PHI allegesit incurreddamages“includingbut

not limitedto: ... [t]he lossoftheHelicopter;and ... [r]easonableandnecessaryattorneys’fees.”[Id.

at¶ 18] In thesectionofthecomplaintdesignated“PRAYER,” PHI statesasfollows:

2Accordingto defendant(andnotcontestedby plaintiff), theenginewasmanufacturedby Rolls-
Royceand“deliveredto Bell HelicopterTextronCanadaon or aboutAugust26, 1997.” [Doe. 42-2,p.2]
Bell HelicopterTextronCanadatheninstalledtheengineinto a Bell Helicopter,which “PHI purchased
and tookdeliveryof ... on October21, 1997.” [Id.]

3Defendantdeniesthat allegation,“exceptto admitthat theengine,asa whole,wasdesignedby
Rolls-Royceandwasconfiguredto incorporatecertaincomponentpartsdesignedandmanufacturednot
only by Rolls-Royce,butalsoby otherentities....“ [Doe. 41, p.2]

4Defendant“deniestheallegations... exceptto admitthat Rolls-Roycecertifiedtheengineas
airworthyasofthetime it left the controlofRolls-Royceon October21, 1997 ....“ [Doc. 41, p.2]

5PHI statesits claims for breachofwarrantyandproductsliability arepled “strictly in the
alternativeto its commonlaw andredhibitoryrights.” [Doe. 38,¶~34, 631

6Neitherpartyhasaddressedplaintiff’s separatecount(CountIV) for attorneyfees.
Accordingly,that“count” is notaddressedin this ruling.
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WHEREFORE,Plaintiffpraysforall justandequitablereliefto which it may
be entitledto under the factsof this case,including, without limitation, recovery
againstRolls-Royceunderanyandall expressandimpliedwarranties,undercontract
or at law, aswell asunderany and all applicableproductsliability statutes,actsor
laws, includingbut not limited to the LouisianaProductsLiability Act, maritime
productsliability law, anyapplicabletort law andthe lawsof redhibition,and all
remediesavailablethereunder.

[Doe. 38,p.16]7

In thependingmotion,Rolls-Roycearguesasfollows:

[PHI’s] claims assertedin its Original Complaint ... arebarredby the “economic
loss” doctrineestablishedinEastRiverS.S. Corp. v. TransamericaDelaval,Inc.,476
U.S. 858 ... (1986)....~NordoesPHI escapetheEastRiverdoctrineby promoting
their secondtheoryof thecauseof the accident,that theoryconcerninganalleged
failure ofaPowerTurbineOuterShaftthatPHIpurchasedin March2007anditself
installedin thehelicopter.. . . [T]he warrantyagreements... relatingtotheoriginalsale
oftheentireengine... andthesparepartwarrantyapplicableto thesaleofthePower
TurbineOuterShaft ... providethat any claimsofPHI relatedto damagecausedto
saidproductby theproductitself arelimited to replacementofthepartwhich may
be determinedto be found not to meet warranty specifications. Specifically
precludedby saidwarrantiesareany claimsfor any consequentialdamagessuchas
assertedin this litigation by PHI. Further,anylitigation broughtby PHI relatingto
claimsin warrantymust,accordingto thoseagreements,bebroughtin acourtin the
Stateof Indiana. Therefore,should anywarrantyclaims assertedby PHI survive

7Additionally, PHI requeststhe following relief in thelastparagraphofeachsectionsettingforth
anallegedclaim: “WHEREFORE,PHI requestsjudgmentin its favor, in anamountthatwill fairly
compensateit for losses,damages,andexpenses,for prejudgmentandpost-judgmentinterestas provided
by law oragreement,for costsofthis action,reasonableattorneyfees,exemplarydamagesand for all
otherproperreliefwhichisjustand/orequitableunderthe circumstances.”[Doc. 38,¶~J31,50, 64,68]

8Presumably,defendantis referringto the claimsof “negligence,”“negligentundertaking,”
“product/strictliability,” “redhibition,” and“attorneyfees,” assertedby plaintiff in its originalpetition
filed in statecourt. However,afterremoval,but prior to the filing ofthis motion,plaintiff amendedthe
complaint,andtheamendedcomplaintdidnot referto, or incorporate,theoriginalpetition filed in state
court. The amendedcomplaintdoesnot includeclaims for “negligence”or “negligentundertaking”
(althoughdefendantstatesit doescontainsaidclaims[Doe. 42-2,p.3]), asthe sectionsaddressingthose
claimsdo not appearin the amendedcomplaint. Accordingly, thoseclaimsarenot beforethis Court. See
e.g. King v. Dogan,31 F.3d344, 346 (

5
th Cir. 1 994)(”An amendedcomplaintsupersedestheoriginal

complaintandrendersit of no legaleffectunlessthe amendedcomplaintspecificallyrefersto andadopts
or incorporatesby referencetheearlierpleading.”)Additionally, PHI affirmativelystatesin its
oppositionmemorandumthat its “SecondAmendedComplaint... doesnot containanycausesof action
for negligenceornegligentundertaking.”[Doe.49, p.8]
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rulingsmadeby this honorableCourt regardingthis Motion for Judgmenton the
Pleadings,which seeksdismissalof all claims assertedby PHI, whetherin tort,
redhibition,orotherwise,shouldall claimsbutawarrantyclaimrelatedto thepower
turbine outer shaft remain subsequentto this court’s ruling on this motion,
respondentseeks,in thealternative,totransferit, pursuantto 28 U.S.C.§ 1404(a)to
theUnited StatesDistrict Court for theSouthernDistrict of Indiana,Indianapolis
Division, pursuantto thecontractualforum selectionclause.

[Doe. 42-2,pp. 3~5]9

II. Standard ofReview

“After thepleadingsareclosed- butearlyenoughnot to delaytrial - apartymaymovefor

judgmenton thepleadings.”FED. R. Civ. P. 12(c). “A motion broughtpursuantto FED. R. Civ. P.

12(c) is designedto disposeofcaseswherethematerialfactsarenot in disputeandajudgmenton

themeritscanberenderedby lookingto thesubstanceofthepleadingsandanyjudicially noticed

facts.” HebertAbstractCo., Inc. v. TouchstoneProperties,Ltd., 914F.2d74,76 (
5

th1Cir. 1990). “A

motionfor judgmenton thepleadingsunderRule 12(c) is subjectto thesamestandardasamotion

to dismissunderRule1 2(b)(6).”Ackersonv. BeanDredgingLLC, 589F.3d196,209(5thCir.2009).

To surviveaRule12(c)motion,acomplaintmustallege“sufficient factualmatter,acceptedastrue,

to ‘statea claim that is plausibleon its face.” Ashcroft v. Iqbal, 129 S.Ct. 1937, 1949 (2009)

(quotingBell Atl. CorD. v. Twombly, 550 U.S. 554, 570 (2007)). In ruling on the motion,“the

districtcourtis confinedto thepleadingsandmustacceptall allegationscontainedthereinastrue.”

Hughesv. TobaccoInst.. Inc., 278F.3d417, 420 (5thCir.2001). However,“the courtmayreview

9At times,defendantappearsto argue(althoughthebriefing isnot entirelyclearon this point)
thatthe warrantycoveringthe enginehad“long-expired,”but the warrantyon thePowerTurbineOuter
Shaftis still in effect. Nevertheless,defendantasksthat all claims(includinganyclaimfor breachof
warrantyon thePowerTurbineOuterShaft)be dismissed.Alternatively, shouldaclaim for breachof
warrantyon thepowerturbineoutershaftremainafterresolutionof thismotion,defendantmovesthis
Court to transferthatspecific claimto anothercourt. [Doe. 42-2,pp. 3, 16-19] (Defendantneverstates
whatrelief it would seek,weretheCourt to find anyclaimsremainotherthanthe warrantyclaim on the
powerturbineoutershaft. Presumably,defendantwould seeka transferof anyandall suchclaims,but
that is only this Court’spresumption.)
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the documentsattachedto the motion to dismiss, e.g., the contractsin issuehere,where the

complaintreferstothedocumentsandtheyarecentralto theclaim.” KaneEnterprisesv. MacGregor

(USA) Inc., 322 F.3d371, 374 (5111 Cir. 2003).

III. Applicable Law and Analysis

Defendantstatesasfollows:

As athresholdmatter,theGeneralMaritimeLaw governslegalclaimsarising
outof flightsbetweenoneoffshoreplatformto another.[FN2] As theUnitedStates
SupremeCourtheldin OffshoreLogisticsv. Tallentire,477U.S.207,219,106S.Ct.
2485,2492:

Even without this statutory provision, admiralty jurisdiction is
appropriatelyinvokedhereundertraditionalprinciplesbecausethe
accidentoccurredon thehigh seasandin furtheranceofan activity
bearinga significantrelationshipto atraditional maritime activity.
SeeExecutiveJetAviation, Inc. v. City ofCleveland,409U.S. 249,
93 S.Ct.493, 34 L.Ed.2d454 (1972).Although thedecedentswere
killedwhile ridingin ahelicopterandnotamoretraditionalmaritime
conveyance,that helicopterwasengagedin a functiontraditionally
performedby waterbornevessels:thefenyingofpassengersfrom an
‘island,’ albeitanartificial one,to theshore.Id.,at271, andn. 20, 93
S.Ct.,at 505, andn. 20.

FN2:Notwithstandingthestatedbasisofjurisdiction in this Court
is diversityjurisdiction, 28 U.S.C. § 1332, maritime law is the
substantivelaw to applyin this dispute.SeePetroleumHelicopters,
Inc. v. AVCO Corporation,930 F.2d389, 392 fn. 5 (5th Cir. 1991).

Thus, under Tallentire, becausethis incidentoccurreden route from one fixed
platform to anotherfixed platform, and the helicopterwasengagedin traditional
maritime conveyance,the GeneralMaritime Law appliesto PHI’s claims against
Rolls-Royce.

[Doe.42-2,pp. 5-6 (emphasisadded)]

Defendantpaintswith an overlybroadbrushandfails to makethedistinctionbetweenand

amongthevariousclaimsinvolved,particularlybetweenthoseclaimsgroundedin tort andthose

groundedincontractorquasi-contract.Substantivemaritimelaw, asamatteroflaw,cannotbesaid

-5-



to applyto all claimsassertedin thismatter.First, theCourtnotesOffshoreLogistics involvedonly

atort claim; no contractualclaimswereasserted.Id.; seealso Alleman v. Omni EnergyServices

Corp.,580F.3d280, 284 (5thCir. 2009). In thismatter,theonly claimthatliesin tortis forproducts

liability; all otherclaimsariseout of contractor quasi-contract.

A. ProductsLiability

As to plaintiff’s claim for “product/strictliability,” thisCourt agreesadmiraltyjurisdiction

exists,andsubstantivemaritime law applies.It is well-settledwherea tort is maritime in nature,

admiraltyjurisdiction exists, and asto maritime torts, maritime substantivelaw should apply.

EmployersIns, of Wausauv. SuwanneeRiver SpaLines.Inc., 866 F.2d752, 759 (Sth Cir. 1989).

Whetheratort is maritimeinnatureturnsupontheapplicationofthe“situs” (i.e. thepredicateevent

occursin navigablewaters)andthe“nexus” (i.e. whetherthe incidenthasapotentiallydisruptive

impactonmaritimecommerce).ExecutiveJetAviation v. City ofCleveland,409U.S. 249(1972);

Greenv. Vermilion Corp., 144 F.3d 332, 336 (5111 Cir. 1998).In this matter,just as in Offshore

Logistics,“admiraltyjurisdictionis appropriatelyinvokedhereundertraditionalprinciplesbecause

the accidentoccurredon the high seasand in furtheranceof an activity bearinga significant

relationshipto atraditionalmaritimeactivity.” OffshoreLogistics at219. Accordingly,maritime

jurisdictionwouldexistandsubstantivemaritimelaw wouldapplyto plaintiff’s claim for products

liability. EmployersIns. ofWausauat 759.

TheSupremeCourtfirst “recogniz[ed]productsliability, includingstrict liability, aspartof

thegeneralmaritimelaw” in EastRiver S.S.Corp. v. TransamericaDelaval.Inc., 476 U.S. 858

(1986). However,in that casethe SupremeCourtultimatelyheld a maritime plaintiff maynot

maintaina tort causeof actionagainsta manufacturer“when a defectiveproductpurchasedin a

commercialtransactionmalfunctions,injuring onlytheproductitselfandcausingpurelyeconomic
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loss.” Id. at876. TheCourt reasoned:

Obviously, damageto a productitself hascertainattributesof a products-liability
claim.Butthe injury suffered- thefailure oftheproductto functionproperly- is the
essenceofa warrantyaction, throughwhich acontractingpartycanseekto recoup
thebenefitof its bargain.

Therefore,a claim of a nonworkingproduct can be brought as a breach-of-
warrantyaction. Or, if thecustomerprefers,it canrejecttheproductorrevokeits
acceptanceandsuefor breachofcontract.

EastRiverat 867-68,872 (emphasisadded).’°

In this matter,it appearsplaintiff implicitly concedesit cannotmaintainacauseofaction

againstRolls-Roycepursuantto productsliability, asplaintiffdoesnotcontestdefendant’sposition

thatthe only injury, sustainedby PHI, wasto the productmanufacturedby Rolls-Royce,andthe

injury causedonly economicloss. In its oppositionmemorandum,plaintiff doesnot address

defendant’sargumentthatplaintiff’s productsliability claimis barredby theEastRivereconomic

lossdoctrine.Furtherevidenceofplaintiff’s concessiononthis issueis foundwhereplaintiffstates,

“PHI hasPleadEnoughFactsto Showthatits ClaimsarePlausibleontheirFacebecausetheBreach

ofWarrantyandRedhibitionClaims,atleast,arenotBarredbytheEastRiverDoctrine.” [Doe.49,

p.8] However,most importantto the Court’s determinationon this issue is that a review of

‘°“TheCourtin EastRivernotedin a commercialsetting,partiesarefree to bargainfor the terms
oftheircontract,including warrantiesandrisk allocation:

Contractlaw, andthe lawofwarrantyin particular,is well suitedto commercial
controversiesof thesort involvedin this casebecausethepartiesmayset the termsof
their own agreements.The manufacturercanrestrictits liability, within limits, by
disclaimingwarrantiesor limiting remedies.In exchange,thepurchaserpayslessfor the
product.Sincea commercialsituationgenerallydoesnot involve largedisparitiesin
bargainingpower,we seeno reasonto intrude into the parties’allocationof therisk.

Id. at 872-73(citationsomitted).
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plaintiff’s complaintrevealsplaintiff hasallegedonly damageto thedefectiveproductitself, and

seeksdamagesonly for economiclossesdueto theallegedlydefectiveproduct.” Thus, accepting

plaintiff’s factualallegationscontainedin its complaintastrue,andviewingthosefactsin the light

most favorableto the plaintiff, this Court finds plaintiff maynot maintaina claim for products

liability in this suit asa matterof law. Accordingly, plaintiff’s claim for damagespremisedupon

productsliability is DISMISSEDWITHOUT PREJUDICE. By wayofthis dismissal,admiralty

jurisdiction andthe applicationofmaritime substantivelaw, premiseduponthis claim, arelost.

B. Breach of Warranty and Redhibition

With thelossofthetort claim,contraryto defendant’sassertion,admiraltyjurisdictionand

the applicationofmaritimesubstantivelaw overplaintiff’s claims for “breachofwarranty” and

“redhibition” is in gravequestion,asthoseclaimsariseoutofcontractratherthantort.’2 Basedupon

“The only possibleargumentplaintiffhasmadeconcerningproductsliability is foundin a stand-

aloneparagraphin its oppositionmemorandum,containingmerelythe following: “Furthermore,PHI
showsthatEastRiverdoesnotapplywherea defectiveproductdamages‘otherproperty’ in additionto
theproductitself. See,e.g. Shipco2295, Inc. v. AvondaleShipyards,Inc., 825 F.2d925, 928 (

5
th Cir.

1987).” [Doe. 49,p.9] While theCourtagreesthis is an accuratestatementoflaw, plaintiff hasnot
identifiedany “otherproperty”which it allegeswasdamagedin thismatter,nordoesit appearany “other
property”wasdamagedas a matteroflaw. Seee.g. PetroleumHelicopters.Inc. v. Avco Corp.,930F.2d
389 (

5
th Cir. 1991)(Emergencyflotation devicewhich failed, causingdamageto helicopter,wasa

“componentpart” ofthehelicopterandnot “otherproperty,”and thereforetheownercouldnotmaintain
causeofactionfor productsliability undermaritimetort law); EastRiver at867(”Sinceall but thevery
simplestofmachineshavecomponentparts,[a contrary]holdingwould requirea finding of‘property
damage’in virtually everycasewhere a productdamagesitself. Suchaholdingwould eliminatethe
distinctionbetweenwarrantyandstrictproductsliability.”)(quoting NortherPower& EngineeringCorp.
v. CaterpillarTractorCo., 623 P.2d324, 330 (Alaska 1981));ERA Helicoptersv. Bell Helicopter
textron.Inc., 696 F.Supp.1096 (E.D.La. 1987). SeealsoPetroleumHelicopters,Inc. v. Avco Corp., 930
F.2d389, 393, n.9 (

5
th Cir. 199l)(questionofwhatconstitutes“otherproperty” is a legalquestion- not a

factualdetermination.)

‘2The codalarticlesaddressingredhibitionarecontainedin Title VII ofBook III, which
addressessales. SeeLA. CIV. CODEarts.2520 (“Warrantyagainstredhibitorydefects”),etseq. Salesare
a nominatecontract. LA. Civ. CODEarts.1914, 2438. SeealsoDatamatic.Inc.v. InternationalBusiness
MachinesCorporation,795 F.2d458, 462 (

5
th Cir. 1986)(”Theaction in redhibitionis inherently

contract-based.Both the theoryof theactionandthereliefavailablediffer from thoseapplicableto a suit
in tort.”); Austin v. NorthAmericanForestProducts,656 F.2d1076, 1083 (

5
th Cir. 198l)(Under
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thatwhich is currentlybeforethe Court, it appearsunlikely anyof the claims arisingout of the

purportedcontractsorwarrantieswhichmightbeinvolvedin thismatteraremaritimeinnature.See

e.g.EastRiver at 872, n.7 (“If thecharterers’claimswerebroughtasbreach-of-warrantyactions

[ratherthanproductsliability actions],theywould notbewithin theadmiraltyjurisdiction. Since

contractsrelatingto theconstructionoforsupplyofmaterialsto aship arenotwithin theadmiralty

jurisdiction, neitherarewarrantyclaimsgroundedin suchcontracts. Statelaw wouldgovernthe

actions.”);NorthPac.S.S.Co.v. Hall Bros.MarineRy. & ShipbuildingCo., 249U.S. 119, 222-23

(1919)(”It mustbe takento be the settledlaw of this court thatwhile thecivil jurisdictionofthe

admiraltyin mattersoftort dependsuponlocality, whethertheactwascommitteduponnavigable

waters, in matterof contractit dependsuponthe subject-matter,the natureandcharacterof the

contract...; thetrue criterionbeing thenatureof the contract,asto whetherit havereferenceto

maritimeserviceormaritimetransactions.Whetherornotmaritimelaw is applicableto thecontract

atissuehasnotbeenaddressedby eitherparty.”). As statedin Alleman v. Omni EnergyServices

Corp.:

Maritimejurisdictioncoverstortsthat occuron thehigh seasandbeara significant
relationshipto traditionalmaritimeactivity. ExecutiveJetAviation. Inc. v. City of
Cleveland,409 U.S. 249, 268, 93 S.Ct.493, 34 L.Ed.2d454 (1972).Conversely,
maritimecontractlaw appliesbasedonthenatureandcharacterofthecontract,rather
than looking to where it occurred.Norfolk, 543 U.S. at 24, 125 S.Ct. 385. In
ExecutiveJet,theSupremeCourt specificallyaddressedbothwhethermaritimetort
law and othermaritime law applied to aircraft. 409 U.S. 249, 93 S.Ct. 493, 34
L.Ed.2d454. TheCourt statedclearly that “in contextsother than tort, Congress
and thecourtshaverecognizedthat ... aircraft arenotsubjectto maritime law.”
Id. at 270, 93 S.Ct.493; seealso j4.~at 261-62,93 S.Ct. 493 (listing thenumerous
waysinwhich Congressandthecourtshaveexcludedaircraft from typicalmaritime

Louisianalaw,damagescausedby breachof warrantyin a contractof saleareregardedas foundedupon
redhibition,andalthougha suit for breachof contractis generallysubjectto aten-yearprescriptive
period,suchprescriptiveperiod,applicableto breachofcontractactions,doesnot applyto suits for
damagesfor breachofwarrantyin a contractofsale).
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law). “Throughlongexperience,thelaw oftheseaknowshowto determinewhether
aparticularship is seaworthy,andit knowsthenatureofmaintenanceandcure.It is
concernedwith maritimeliens,thegeneralaverage,capturesandprizes,limitation
ofliability, cargodamage,andclaimsfor salvage.”~ at270, 93 S.Ct.493. These
rulesandconcepts“arewholly alien to air commerce,whosevehiclesoperatein a
totally differentelement,unhinderedby geographicalboundariesandexemptfrom
thenavigationalrulesofthemaritimeroad.”~ “The matterswith which admiralty
is basicallyconcernedhaveno conceivablebearingon the operationof aircraft,
whetherover landorwater.”j~This court has also clearly held that helicopters
are not “vessels” for puroosesof maritime commerce,evenif they fly over the
~ Bargerv. PetroleumHelicopters.Inc., 692 F.2d337, 339-40(5thCir.1982).

580 F.3d 280, 285 (Sth Cir. 2009)(emphasisadded). Accordingly, it appearsjurisdiction over

plaintiff’s claims for redhibition and breachof warrantywould arise under28 U.S.C. § 1332

(diversityofcitizenship)- i.e. thegroundsuponwhich defendantremovedthecaseto thisCourt -

ratherthan28 U.S.C.§ 1333(admiraltyjurisdiction),asdefendantargues,andthequestionofwhich

state’ssubstantivelaw mightapplyto thosepurportedcontractsorwarrantiesremainsatissue. See

EastRiverat 872,n.7 (“[I]f thecharterers’claimswerebroughtasbreach-of-warrantyactions,they

would notbewithin theadmiraltyjurisdiction ... [s]tatelaw would governtheactions.”).

Becausejurisdictionoverplaintiff’s contractualclaimsis premisedupon28 U.S.C. § 1332

(diversityofcitizenship),statelaw governsthesubstantiveissuesof law. Erie R.R. Co. v.

Tompkins,304U.S. 64 (1938).As afederalcourtsitting in diversity,this CourtappliesLouisiana’s

choiceof law rules to determinewhich state’slaw shouldapply to the breachofwarranty and

redhibitiontheoriesassertedbyplaintiff. KlaxonCo. v. StentorElec.Mfg. Co., 313 U.S.487, 496

(1941). Louisiana’schoiceoflawrulesarecodifiedinBookIV (entitled“Conflict ofLaws”) ofthe

LouisianaCivil Code. LouisianaCivil CodeArticle 3540, entitled“Party autonomy,”generally

allows contractingpartiesthefreedomto choosewhichstate’slaw will governdisputesarisingout

ofthecontract.This articleprovidesasfollows:
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All otherissuesofconventionalobligations[besidesform andcapacity]are
governedbythelaw expresslychosenorclearlyrelieduponby theparties,exceptto
the extent that law contravenesthe public policy of the statewhoselaw would
otherwisebe applicableunderArticle 3537.

LouisianaCivil CodeArticle 3537,in turn, setsforththegeneralrulein Louisiana,applicable

to conventionalobligations:

Except as otherwiseprovided in this Title, an issue of conventional
obligations is governedby the law of the statewhosepolicies would be most
seriouslyimpairedif its law werenotappliedto thatissue.

That stateis determinedby evaluatingthe strengthand pertinenceof the
relevantpoliciesofthe involvedstatesin the light of: (1) thepertinentcontactsof
eachstateto the partiesand the transaction,including the placeof negotiation,
formation,andperformanceofthecontract,thelocationoftheobjectofthecontract,
andthe placeof domicile, habitualresidence,or businessof the parties; (2) the
nature,type,andpurposeof thecontract;and (3) thepolicies referredto in Article
3515, aswell asthepoliciesof facilitating theorderlyplanningoftransactions,of
promotingmultistatecommercialintercourse,andofprotectingonepartyfromundue
impositionby theother.

LouisianaCivil CodeArticle 3515setsforth the“generalandresidualrules” applicableto

all typesof cases(asopposedto therulespertainingonly to “conventionalobligations,”which are

set forth in articles3537 through3541).Article 3515provides:

Exceptasotherwiseprovidedin thisBook, anissuein acasehavingcontacts
with otherstatesis governedby the law ofthestatewhosepolicieswouldbemost
seriouslyimpairedif its law werenot appliedto that issue.

That stateis determinedby evaluatingthe strengthandpertinenceof the
relevantpoliciesofall involvedstatesin thelight of: (1) therelationshipofeachstate
to thepartiesandthedispute; and(2) thepolicies andneedsofthe interstateand
internationalsystems,includingthepoliciesofupholdingthejustifiedexpectations
of partiesand of minimizing the adverseconsequencesthat might follow from
subjectingapartyto the law ofmorethanone state.

In this matter,defendantpointsthe Courtto severalexpress,writtenwarranties,which it

arguesgoverntheparties’rights andobligationsin thismatter,namely:(1) adocumentattachedas

“Exhibit A” to defendant’sAnswerto theComplaint,entitled “Allison Model250-C40/C47Series
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New OriginalEquipmentEngineWarrantyandDisclaimerSummary,”which defendantassertsis

thewarrantyagreementwhich appliesto the original enginepurchasedby PHI in 1997’s; (2) a

documentattachedas “Exhibit B” to its Answer, entitled “Rolls-Royce Model 250 Spare

Engine/Module/Part,”which defendantassertsis thewarrantywhich appliesto thePowerTurbine

OuterShaftpurchasedbyPHI in 2007’~;and(3) adocumentattachedas“Exhibit C” to its Answer,

entitled “TERMS AND CONDITIONS OF SALE,” which defendantcharacterizesasthe“Aviall

TermsandConditionsofSaleofthePowerTurbineOuterShaftbyAviall to PHI.”15 [Doe.Nos. 41-

1, 2 and3; 42-2,pp. 3, 4, 18] Additionally, the CourtnotesExhibit B (“Rolls-RoyceModel 250

SpareEngine/Module/Part”)statesthe law of theStateof Indianagovernsanydisputearisingout

of the“Limited Warranty”andcontainsa forum selectionclausewherebythebuyer(who is not

named)agrees“[a]ny controversyor claim arisingout ofor relatingto this Limited Warrantyor

breachthereofshallbe litigatedonly in theCircuitorSuperiorCourtsofMarion County,Indianaor

theUnitedStatesDistrict Courtfor theSouthernDistrictofIndiana,IndianapolisDivision.” Exhibit

C (whichdefendantcharacterizesasthe“Aviall TermsandConditionsofSaleofthePowerTurbine

OuterShaftbyAviall toPHI”) states“[t]his salesagreementshallbeperformedin thecity ofDallas,

DallasCounty,Texasandshallbe governedby theUniform CommercialCodeasadoptedin the

StateofTexas....”

‘3Defendantstates,“Without belaboringthehistoryofvariouscorporatepurchasesand
takeovers,Rolls-RoyceacquiredAllison EngineCompanyin 1995. Although Rolls-Roycemanufactured
theenginetheAllison namecontinuedto appearon variouswarrantiesfor sometimeaftertheacquisition
duringthetransitionofthecompanies.”[Doe. 42-2,p.15,n.4]

‘4PHI appearsto argueRolls Royceprovidedit with animplied warrantywhenit states,
“ROLLS-ROYCEcertifiedandrepresentedthat thePowerTurbineOuterShaftshouldlast indefinitely.”
[Doe. 49, p.6]

‘5Defendantadditionallynotesthis document“makesreferenceto themanufacturer’swarranty.”

[Doc. 42-2,p.18]
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Defendantargues“[b]ecausethewarrantyperiod[ontheengine]haslong-expired(andPHI

will notsuggestthecontrary,Rolls-Royceis entitledto acompletedismissalofPHI’sclaims. [Doe.

42-2,p. 16] Theonly caselawdefendantcitesin supportof its positionis adistrictcourtcasefrom

theEasternDistrictofLouisiana,namelyERAHelicopters.Inc. v. Bell HelicopterTextron.Inc.,696

F.Supp.1096(E.D.La. 1987). However,that easeappliedLouisianalaw to thecontractualclaims

withoutdiscussion.Here,it is notatall clearLouisianalaw will necessarilyapplyto thecontractual

claims,particularlyasat leasttwo ofthe contractsprovidedby defendanton their facepurportto

containcontrarychoiceof law provisions,namely,onestatesIndianalaw is to apply,anotherstates

“theUniform CommercialCodeasadoptedin theStateofTexas”shallapply. Thethirdappearsto

containnochoiceoflawprovisionatall, althoughno partyhasstatedwhetherornotanyofthethree

documentsbeforetheCourt constitutetheentiretyof anyofthethreepurportedcontracts. As the

partiesin this matterarecitizensof different statesandbothhold themselvesout ascompanies

engagedin internationalbusiness’6,it is notat all clear,from what is beforetheCourtatthis time,

whichstate’slaw governsthevarious,purportedcontracts.

Moreover,contraryto Rolls-Royceassertion,PHI doesappearto raiseissuesof factasto

whetheror not the warrantyperiod on the enginehad “long-expired,” and whetheror not the

warrantywaiversareenforceable,whenit states:

34....PHIwouldshowthatthewarranty(and/orwarrantywaivers)claimedby
Rolls Royce- to theextentit maybeenforceableagainstPHI - for the SubjectPT
OuterShaftwouldhad[sic] not expiredasofthetime oftheIncidentin Question.

‘6Seewww.phielico.com/General_Information.html(“PHI hasa long historyin the Global
Marketplace.In additionto operationsin theUnitedStates,thecompanyhasoperatedin 43 foreign
countriesandcontinuesto operatefor customersacrosstheglobe.”);www.rolls-royce.com(“Rolls-
Royce is a global businessprovidingintegratedpowersystemsfor useon land,at seaand in theair.”) See
Hebertat76 (On a motionfor judgmenton thepleadings,in additionto thepleadings,theCourtmay also
look to anyjudicially noticedfacts.)
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35.... PHI would show that any warrantyor damageslimitation clauseor
provisionclaimedby RollsRoyceis not legallyenforceableagainstPHI becauseit
wasnot partofthe contractfor saleoftheEngine,the#5 bearing,the third-stage
turbinewheeland/ortheSubjectPTOuterShaft.

Acceptingthesewell-pleadedmaterialallegationsofPHI astrue,thereare,
on thefaceofthepleadings,materialfactsin disputeaboutwhetherandwhenPHI
receivedanylimitedwarrantiesfromRolls-Royceorits authorizedpartsdistributors;
which, if anywarrantiesapplyto thetransactionsatissuein this litigation; theterms
and conditions[of] anywarrantiesthat may apply; and/ortherelationshipof any
allegedwarrantiesto PHI’s causeofactionfor breachofwarranty.

[Doe. 49, pp. 12, 14;seealsoDoe. 38,p.1 l]’~PHI alsoappearsto raisean issueofmaterialfactas

to whetherit evenreceivedawarrantyatall for thepowerturbineoutershaftwhenit notes:

Two versionsof a “Rolls-Royce Model 250 Spare Engine/Module/Part
LimitedWarranty”havebeensubmittedbyRolls-Roycein this litigation. One,Rec.
Doe.#30-2,wassubmittedasanexhibit toDefendant’sMemoranduminOpposition
to PHI’s Motion for Leaveto File First AmendedComplaint.Theother,Rec.Doe.
#41-3,wassubmittedasan exhibit to Defendant’sAnswerandDefensesto Second
AmendedComplaint. Rec.Doe.#41-3hasblanksfor “WarrantyPolicyNo.” and
“Activation Date,”neitherofwhichis filled in. Rec.Doe.#30-2hasnosuchblanks.
It is unknownwhich versionROLLS-ROYCEclaims that PHI receivedwith the
PowerTurbineOuterShaft.

[Doe.49, p.11,n.14]

Becausethereappearto be contestedissuesof fact, andbecausethe Court is unableto

determine,from whatcurrently is beforeit, the law applicableto the variouswarrantiesin this

matter’8,the Court DENIES themotion for judgmenton thepleadingsasto plaintiff’s claims for

‘7However,theCourtnotesPHI (likeRolls-Royce)is alsorathervagueandevasiveon this issue,
andit is unclearto theCourtwhetherPHI actuallycontestsRolls-Royce’sargumentthatany warrantyon
theengine(asopposedto thePowerTurbineOuterShaft) is expired. Themajority ofPHI’s argumenton
thewarrantyclaimsappearsto pertainto thePowerTurbineOuter Shaft,ratherthantheengineitself.

‘8Plaintiff appearsto be oftheopinionLouisianalaw appliesto thewarrantyprovisions,asit has
supportedits argumentswith theLouisianacodalarticlesapplicableto redhibition; as discussedabove,
defendantappearsto argueadmiraltylaw appliesto theclaims.While perhapstheresultwould bethe
sameunderanypotentiallyapplicablelaw (e.g.Louisiana,Indiana,Texas,etc.),that issueis for the
partiesto address,not this Court.
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redhibitionandbreachofwarrantyWITHOUT PREJUDICE.

C. Motion to Transfer

Defendantstates:

In the alternative,shouldthis court find that only awarrantyclaim remains
afterconsiderationofall claimsassertedbyPHI, moverrespectfullysuggeststhatthis
CourtshoulddismissPHI’s SecondAmendedComplaintortransferthisactionto the
United StatesDistrict Court for the SouthernDistrict of Indiana, Indianapolis
Division becauseoftheforum selectionclausecontainedin theLimited Warranty.

[Doe. 42-2,p.19]’9 Defendantnextciteslanguagefrom Exhibit B (the “Rolls-RoyceModel 250

SpareEngine/Module/Part,”whichdefendantassertsis thewarrantywhich applies to thePower

TurbineOuterShaft)andthen arguesasfollows:

Forum selectionclausesarepresumptivelyvalid and enforced.SeeMIS
Bremenv. Zapata Off-Shore Co., 407 U.S. 1, 10, 15, 92 S.Ct. 1907, 1916
(1972)(”Thus, in the light of present-daycommercialrealities and expanding
internationaltradeweconcludethattheforumclauseshouldcontrolabsentastrong
showingthatit shouldbe setaside.”)AlsoseeCherokeePump& Equipment,Inc. v.
AuroraPump,38F.3d 246(5thCir. 1994).UnderLouisianalawtoo,forumselection
clausesareprima facie valid andthe partyseekingto set asidea forum selection
clausehasaheavyburden.SeegenerallyCaseAtlantic Co., v. BlountBros. Const.,
Inc., 42,251 (La.App.2 Cir. 6/20/07);960 So.2d1274,1277; Beevers& Beevers,
L.L.P. v. Sirgo, 06-841.*5 (La.App. 5 Cir. 2/27/07);953 So.2d840, 842.

Therefore,evenif thisCourtweretodenyRolls-Royce’smotionforjudgment
on thepleadingswith regardto the warrantyclaims, this actionshould eitherbe
dismissedortransferredto theUnitedStatesDistrict Courtfor theSouthernDistrict
ofIndiana,IndianapolisDivision,pursuantto 28 U.S.C. § 1404(a).

[Doe.42-2,p.20]

First, it mustbenoted,“Federallaw [andnotthe lawof Louisiana]appliesto determinethe

enforceabilityof forum selectionclausesin bothdiversityandfederalquestioncases.” Alliance

HealthGroup,LLC v. Bridging HealthOptions,LLC 553 F.3d397, 399 (Sth Cir. 2008)(quoting

‘9As previouslynoted,defendant’sbriefis silentas to whatrelief it would seek,werethe Court
to find anyclaimsremainotherthanthewarrantyclaimon thepowerturbineoutershaft.
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BraspetroOil Servs.Co. v. Modee(USA), 240 Fed.Appx.612, 615 (Sth Cir. 2007)(unpublished)).

Additionally,while “theBremencasemayprove‘instructive’ in resolvingtheparties’dispute,”it

doesnot controlthe issue. StewartOrganization.Inc. v. RicohCorp.,487 U.S. 22, 28-29(1988).

Rather,28 U.S.C. § 1404(a)controlsdefendant’srequestto enforceachoiceof venueclause.20j~

28 U.S.C. § 1404(a)provides:“For the convenienceof thepartiesand witnesses,in the

interestofjustice,adistrictcourtmaytransferanycivil actionto anyotherdistrictordivisionwhere

it mighthavebeenbrought.” Thedecisionto transferis within thesounddiscretionofthedistrict

court, determinedby an individualized,case-by-easeconsiderationof convenienceand fairness.

StewartOrg v. Ricoh Corporation,487 U.S. 22, 29 (1988). Courts must performa two-prong

analysisbeforegrantinga motion to transfervenue. The first inquiry is whetherthe proposed

transferringdistrict is one in which the actionoriginally couldhavebeenbrought. Thesecond

inquiry is whetherthetransferof venuewill servetheconvenienceofthepartiesandtheinterests

ofjustiee. In ReVolkswagonAG, 371 F.3d201,203 (sth Cir. 2004).

In the Fifth Circuit, a determinationof “convenience’turns on a numberof private and

public interestfactors,noneof whichare givendispositiveweight.” j~Privateconcernsinclude:

(1) therelativeeaseofaccessto sourcesofproof~(2) theavailabilityofcompulsory
processto securetheattendanceofwitnesses;(3) thecostofattendancefor willing
witnesses;and (4) all other practicalproblemsthat maketrial of a caseeasy,
expeditious,andinexpensive.

Id. Publicfactorsinclude:

(1) the administrativedifficulties from court congestion;(2) the local interestin
havinglocalizedinterestsdecidedathome;(3) thefamiliarity oftheforumwith the

20TheCourtnotesdefendantdoesnot appearto arguethis caseshouldbe transferredon thebasis
ofimpropervenuepursuantto 28 U.S.C.§ 1406(a),asno referenceis madein thebriefingto that statute,
norhasdefendanteverobjectedto venuebeingimproperin thisCourt. If suchwerethe case,the
analysiswould differ. Seee.g. Jacksonv. WestTelemarketingCorp.Outbound,245 F.3d518, 523-24
(
5

th 2001).
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law that will governthe ease;and (4) the avoidanceof unnecessaryproblemsof
conflictof lawsoftheapplicationof foreign law.

Id.

In this matter,defendanthasfailed to addressanyof the factorssetforth above,as its only

argumentis “[f]orum selectionclausesarepresumptivelyvalid andenforced.”[Doe. 42-2,p.20]

Accordingly,the Court finds defendanthasfailed to carry its burdenofproof, andtherefore,the

motionto transfervenueis DENTEDWITHOUT PREJUDICE.

Shouldeitherpartychooseto file anyadditionaldispositivemotion(s)on thecontractual

claims addressedin this Ruling at a latertime, the following issuesmust be addressed,or the

motionwill be denied21:

• Thelaw applicableto anypurportedcontractorwarrantybaseduponanyallegedcontract(it
would seemthe most expedientmannerin which to proceedwould to havethis issue
resolvedpriorto addressinganyothercontractualclaimsorissues,unless,ofcourse,aparty
canshowtheresultwouldbethesameunderanyandall potentiallyapplicablelaw or laws,
orthepartiescanstipulateto theapplicablelaw asto eachclaimaddressed)

• The interplayof the two, or more,purportedcontractsand/orwarranties,one of which
containsanIndianachoiceof law provision,theothercontainingaU.C.C. (asadoptedin
Texas)choiceof lawprovision

Defendant’smotionforleaveto file areplymemorandumis DENIED [Doe.50],asareview

ofdefendant’sproposedmotionrevealsit is primarilyrepetitiveofdefendant’soriginalmotion,and

the few sentenceswhich are not repetitive are unhelpful to defendant’sposition, and more

importantly,unhelpfulto the Court’sresolutionofthependingmotion. Plaintiff’s motion for leave

to file a sur-reply [Doe. 58] is DENTED, asthe argumentsmadetherein arepremature,until a

determinationasto the law applicableto eachclaimis determined.

Finally, theCourtnotesdiscoveryin thismatterwasstayedby theMagistrateJudge,“with

21Thepartiesareon noticethatthis Courtwill merelydeny,as athesholdmatter,anymotion
which doesnot fully addressthe issuesnotedby the Court.
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theexceptionofdiscoverydirectedtowardstheauthenticityandvalidityof thewarrantyattachedto

Rolls’ answer,”andthus, this matterlikely is not in a properpostureto be triedon its currently

scheduledtrial dateof April 12, 2010.22 [Doe. 27; seealso Doe. 57] Accordingly, thepre-trial

conferencescheduledfor March 26, 2010 at 10:00a.m. is herebyCONVERTEDto a telephone

statusconference.At theconference,thepartiesareto bepreparedto resetthetrial ofthis matter.

IV. Conclusion

Dueto theforegoing,defendant’s“Motion for Judgmenton thePleadings... and/orMotion

to Dismissand/orto TransferPursuantto 28 U.S.C.§ 1404(A)” [Doe. 42] is GRANTED IN PART

andDENIED iN PART. Themotionis grantedto theextentis seeksdismissalofplaintiff’s claim

for productsliability, anddeniedto theextentit seeksdismissalofplaintiff’s claimsfor redhibition

andbreachofwarranty,aswell as to theextentit seeksdismissalofplaintiff’s claim for “attorney

fees,”asneitherpartyhasaddressedany suchclaim.23 Additionally, defendant’smotion for leave

to file areplymemorandumis DENIED [Doe.50],andplaintiff’s motionfor leaveto file asur-reply

[Doe.58] is DENIED. Fianlly, thepre-trialconferencescheduledfor March26,2010at 10:00a.m.

is herebyCONVERTEDto atelephoneconference,at which time acontinuanceof thecurrently

scheduledtrial datewill bediscussed.

THUS DONEAND SIGNEDat

22After conferencingwith this Court,theMagistrateJudgeadvisedtheparties,“Should Judge
DohertydenythependingRule 12(c) Motion, the partiesareadvisedthecourt will allow adequate
discoveryprior to trial.” [Doe. 57]

23As earliernoted,plaintiff hasidentifiedCountIV of it’s complaintas a stand-aloneclaimfor

attorneyfees. Neitherparty addressedthe claimin its briefing.
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