
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

LAFAYETTE DIVISION

THEODORE PHILLIPS CIVIL ACTION NO. 08-1600

VS. SECTION P

BURL CAIN, WARDEN CHIEF JUDGE HAIK

MAGISTRATE JUDGE HILL

MEMORANDUM ORDER

Before thecourt is the Motion to “Stay andAbeyance”filed by pro sepetitioner

TheodorePhillips in connectionwith his petitionfor writ of habeascorpusfiled pursuant

to 28 U.S.C. § 2254 on October20, 2008. [rec. doc. 9]. By this Motion, petitioner

requeststhat his federalpetitionbe stayedandheld in abeyancewhile he exhausts

additionalclaimsin the Louisianastatecourts,presumablyso thathe mayfully exhaust

theseissuesbeforerequestingthatthis courtreviewtheissuesby amendedpetition. More

specifically,he seeksto stayandabeythis federalproceedingwhile he exhausts

additionalclaims raisedin a pendingstatepost-convictionproceedingwherein,asaresult

of anOctober17, 2008 hearing,petitionerhasbeengrantedleaveto file supplemental

claimsfor post-convictionrelief, andwhile he seeksstateappellatereviewof adverse

rulings ofthetrial courtrenderedon January27, 2009 andFebruary18, 2009 in

connectionwith contradictoryhearingson claimsraisingBradyviolations. Otherthan

1

Phillips v. Louisiana State Penitentiary Doc. 10 Att. 1

Dockets.Justia.com

http://dockets.justia.com/docket/louisiana/lawdce/6:2008cv01600/109276/
http://docs.justia.com/cases/federal/district-courts/louisiana/lawdce/6:2008cv01600/109276/10/1.html
http://dockets.justia.com/


generallyallegingBrady,petitionerdoesnot disclosethe factualor legalbasisof the

pendingadditionalclaims. Moreover,petitionerdoesnot provideanyreasonasto why

he failedto previouslyexhausttheseunidentifiedclaims in statecourt.

In the contextof “mixed” petitions,theSupremeCourt hasaddresseda district

court’sauthorityto grantstaysin habeascasespendingexhaustionof statecourt

remedies.1Rhinesv. Weber,544 U.S. --, 125 S.Ct. 1528 (2005). In Rhines,the Court

heldthat “[b]ecausegranting a stayeffectivelyexcusesa petitioner’sfailure to present

his claimsfirst to thestatecourts . . .“, district courtsmaystayandhold in abeyance

habeaspetitionsonly in limited circumstances.Rhines,125 S.Ct. at 1535. Seealso

Nevillev. Dretke,423 F.3d474,479 (5th Cir. 2005). Accordingly,stayandabeyanceis

only appropriatewhenthereis “good cause”for thepetitioner’sfailure to exhausthis

claimsin statecourtprior to proceedingin federalcourt. Id. Moreover,evenif thereis

“good cause”for that failure, stayandabeyanceis only appropriatewhen the

unexhaustedclaim is not “plainly meritless.” Id.

In theinstantMotion, petitionerhasfailed to establishthecriteriafor the grantof a

stayassetforth in Rhines. Petitionersuggeststhat thereareadditionalissueswhich may

entitle him to federalhabeasrelief, andaccordinglyasksthis court to stayhis pending

1The undersignedacknowledgesthat becausepetitionerdoesnot seekto amendhis unexhaustedclaims at
this time, the instant petition is not technicallya“mixed” petition. However, this courthasappliedtheRhine criteria
underidenticalcircumstances.Thomasv. Warden,6:05-cv-1214,2006 WL 418628,*2, 2006WL 220838,*1
(W.D.La. 1-27-06and2-17-06)citing McFaddenv. Senkowski,2005 WL 2000163(W.D.N.Y. 2005) andFaden v.

Annetts,2005 WL 1765714 (S.D.N.Y. 2005). Giventhe absenceof contraryauthority,theundersignedfinds Rhine

applicableherein.
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petitionto allow him to completereview of theseclaims in statecourt, presumablyto

comply with this court’scompleteexhaustionrequirement.Petitioneroffersno

justification asto whyhe did not previouslyexhausthis unidentifiedclaims,nordoes

petitionerprovideany factualor legal supportfor his newly discoveredunidentified

claims. Thus,thereis nothingin theMotion which would enablethis court to makethe

preliminarydeterminationrequiredby Rhines,namelywhetheror not thereis good cause

for petitioner’sfailure to previouslyexhausthis claims,andwhetheror not theclaims are

“plainly meritless.”

Moreover,given that it appearsthatthe federalone-yearlimitation periodfor

seekingfederalhabeascorpusrelief setforth at 28 U.S.C. § 2244(d)hasnot expired2,it

doesnot appearthat stayingandholdingthe instantpetitionin abeyancewould be

procedurallyproperaspetitionermaysimply dismissthe instantpetitionwithout

prejudice,andre-file sameimmediatelyafterhe fully exhaustsall claims hewishesto

presentto this court. SeeReyerv. King, 2008 WL 625096,*3 (S.D.Miss.2008)

(dismissinga petitionfor failure to exhaustnotingthat the “limited circumstances”

justifying stayandabeyancewere not presentbecausethepetitioner“hasampletime to

2Underfederallaw, petitioner’s convictionbecamefinal for purposesof the oneyearlimitation periodon
April 12, 2007, whenthe time for seekingdirect reviewin the United StatesSupremeCourt expired. See28 U.S.C.
§ 2244(d)(l)(A);Ottv. Johnson,192F.3d 510 (SthCir. 1999); Seealso Clay v. UnitedStates,123 S.Ct. 1072, 1077
at fn. 3 (2003); SupremeCourtRule 13. Therecordbeforethis courtrevealsthat with theexceptionof two months
(August22, 2008 - the datethe LouisianaSupremeCourtdeniedpetitioner’sinitial post-convictionapplication-
throughOctober18, 2008-thedatethe trial courtgrantedleavefor petitionerto file supplementalpost-conviction

claims), petitionerhashadstatepost-convictionproceedingspendingin the Louisianastatecourtsfrom April 13,
2007 (the datehe initially filed an applicationorpost-convictionrelief) throughthepresentdate(petitioneralleges
hereinthat his supplementalpost-convictionclaims arependingreview in the statecourts). Thus,with thebenefitof

statutorytolling, it appearsthat the oneyear hasnot passed.See28 U.S.C. § 2244(d)(2).
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returnto statecourt, exhausthis claim, andfile a habeaspetitionbeforethe limitations

periodfor the . . . claim expires.”).

For the abovereasons,theMotion to StayandAbey [rec. doc. 9] filed bypro se

petitionerTheodorePhillips is DENIED without prejudiceto re-filing upon anadequate

showingpursuantto Rhinesv. Weberthat thereis goodcausefor petitioner’sfailure to

exhausthis additionalclaimsfor relief, andthat theseclaims arenot plainly meritless.

Any additionalMotion to Staytheseproceedingsshallbe filed no later than

March 19, 2009. No extensionswill be grantedandanyMotion for a Stayfiled afterthat

datewill be denied.

Signedthis 5th dayof March,2009, at Lafayette,Louisiana.
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