
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

LAFAYETTE-OPELOUSAS DIVISION

LERON COLSTON, ET AL. CIVIL ACTION NO. 6:09-0489

VS. JUDGE MELANCON

ZURICH AMERICAN INSURANCE CO., MAGISTRATE JUDGE HILL
INC., ET AL.

ORDER REGARDING JURISDICTIONAL AMOUNT

TheundersignedhasreviewedtheSupplementalMemorandumAddressingJurisdictional

Amount [rec. doc. 10] submittedin responseto theundersigned’sOrderrequiringthedefendants

to file amemorandumsettingforth specific factsin controversywhich supporta finding that the

jurisdictionalamountexists. [rec. doc.9]. Basedon this review,theundersignedconcludesthat

jurisdictionalamountdoesnot exist.

Thepartiesmayneitherconsentto norwaivefederalsubjectmatterjurisdictionwhere

nonepreviouslyexisted. Simonv. Wal-MartStores,Inc., 193 F.3d848, 850 (5thCir.1999);

Anastasiadisv. S.S.LittleJohn, 339F.2d538,539(5thCir.1964). Moreover,a plaintiff maynot

defeatremovalby changinghis damagerequestafterremovalofthe actionin orderto defeat

removal. AssociationNacionaldePescadoresa PequenaEscalao Artesanalesde Columbiav.

DowQuimicade ColumbiaS.A.,988 F.2d559, 565 (5th Cir. 1993),abrogatedon othergrounds,

MarathonOil Co. v. A. G. Ruhrgas,145 F.3d211(5thCir. 1998)citingSt.PaulMercuryIndem.

Co. v. RedCab Co., 303 U.S. 283, 292, 58 5. Ct. 586,592, 82 L.Ed. 845 (1938). A plaintiff

may,however,clarify theamountin controversyatthetimeof removalwith apost-removal

stipulation. Id. In suchacase, thestipulation“clarif[ies] apetitionthatpreviouslyleft the
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jurisdictionalquestionambiguous....”Id. Thus,“the court is still examiningthejurisdictional

factsasofthetimethecaseis removed”eventhoughtheinformationis submittedafterremoval.

Id.

In this case,the injuries allegedin theplaintiffs’ complaintareonesthat arefacially likely

to be over thejurisdictionalamount. However,from thecomplaintalone,theundersignedcould

not saythattheclaimswerenecessarilyovertherangethat couldconfer federaljurisdiction.

Thus,thecomplaintwasambiguousasto thevalueof plaintiffs’ claims. Thatbeingthecase,in

accordancewith DowQuimica,theundersignedmayconsidertheplaintiffs’ attorney’s

stipulationstatingthatplaintiffs’ claimsdo not exceed$75,000in determiningthatjurisdiction

doesnot existbecausethestipulationclarifies thejurisdictionalquestionleft unansweredby the

complaint. This determinationis furthersupportedby defendants’SupplementalMemorandum,

sincedefensecounselagreesthatit is evidentthat the“amountin controversy”cannotbe

expectedby apreponderanceof theevidenceor with reasonablecertaintyto exceedthesum of

$75,000,exclusiveofinterestandcosts. [rec. doc. 10, p. 3].

Forthesereasons,theundersignedconcludesthattheclaimsof LeronandAnnie Mae

Colstondo not meetthejurisdictionalamount. Therefore,

IT IS ORDERED, ADJUDGED AND DECREED that this caseis hereby

REMANDED to the27th JudicialDistrict Court,Parishof St. Landry, StateofLouisiana.



This Orderis STAYED for aperiodoftendaysto allow eitherparty to appealthis Order

to thedistrictjudge.

Signedthis 4t~~day ofAugust,2009,at Lafayette,Louisiana.

C. MICUAEL lULl.
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