
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

JOHN PAUL DEHART, JR. : DOCKET NO.09 CV 0626

VS. : JUDGE DOHERTY

BP AMERICA, INC., ET AL. : MAGISTRATE JUDGE HILL

MEMORANDUM RULING

Pendingbeforethe undersignedis theplaintiff’s Motion to Remandthis suit to the

Civil District Courtfor the Parishof Orleans. [rec. doc. 15]. The defendantshave filed

Opposition,to which plaintiff filed a Reply. [rec. docs.66 and67]. Oral argumentwas

heardon July 23, 2009. For thefollowing reasons,theMotion to Remandis DENIED.

BACKGROUND

Plaintiff, JohnPaulDeHart, Jr., filed this purportedclassactionlawsuit, on

January23, 2009,in the Civil District Court for theParishof Orleanson behalfof himself

andallegedlysimilarlysituatedpeople,claimingpersonalinjury asaresultofexposureto

airborneradiationdust/t-norms,betweenFebruary15, 2007 andApril 30, 2007,while

engagedin a platformdecommissioningproject. Theplatformwas locatedat South

Timbalier Block 160, locatedon the OuterContinentalShelf, offshoreLouisiana. The

platformwasa fixed platform,permanentlyattachedto theseabed,erectedfor the

purposeof oil andgasexploration,productionanddevelopment.
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A time-charteredliftboat, the L/B DIXIE PATRIOT, which wassupportingthe

platformdecommissioning,wasjacked-upadjacentto theplatform. Plaintiff andother

workersengagedin thedecommissioningatemealsandsleptaboardtheL/B DIXIE

PATRIOT while thework wasbeingperformedon theplatform to decommissionit.

Therewere also two supplyboatsassistingin theoperation.

Plaintiff, aLouisianadomiciliary1,assertsa classaction,andexpresslyidentifies

causesof actionfor negligenceof the defendants“undertheJonesAct, generalmaritime

law, the applicableLouisianalaw andalternatively,for negligenceunder33 U.S.C.

§ 905(b)”2,unseaworthinessof the L/B DIXIE/PATRIOT, andfor maintenanceandcure.

[rec. doc. 1-1,¶ 8-12]. Plaintiff namesBP AmericaProductionCompany(BP), an

allegedforeign corporation,ProductionManagementIndustries(PMI), LLC, Crown

Oilfield Services,Inc. (Crown),BrandScaffoldBuilders,LLC (Brand),analleged

foreigncorporation,CenergyCorporationof Delaware,an allegedforeign corporation,

PowerMarine, LLC (Power),El Mar Consulting,LLC (El Mar) andEagleConsulting,

LLC (Eagle)asdefendants.[Id. at ¶ 2].

In paragraph4 of his original statecourt Petitionfor Damages,plaintiff alleges

that hewas“a rigger hiredby Crown . . . assignedasa seamanand amemberof the crew

ofthe L/B DIXIE PATRIOT.” He furtherallegesin paragraph5 that “BP wasa JonesAct

1rec.doc. 1-1 at Preamble.

at ¶ 10.
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employerof petitioner . . . andwasalsothecharterer,and/orcontrollerof theL/B Dixie

Patriot, ofthetwo supplyvesselsandthework areaswhereuponpetitioner. . . sustained

injury” andthat “Crown, his paycheckemployer,wasalsohis JonesAct employer.”

With respectto his claim undertheJonesAct, plaintiff allegesseamanstatusin

paragraph7 asfollows:

From the dateofhis employmentthroughouthis serviceasa seamanon the
L/B DIXIE PATRIOT,petitionerwasemployedby Crown in theserviceof
BP,whoseoffshorepropertieswerebeingdecommissionedby theuseof
the L/B DIXIE PATRIOT. While offshoreand involved in thebusinessof
BP, Crown, andofthe vesselengagedin offshoremarineconstruction,he
lived andworkedon theL/B DIXIE PATRIOT. At the time of the accident
and exposureset forth hereinabove,petitionerwasworking offshoreand
living on theL/B DIXIE PATRIOT to which hewasassignedfor the
durationof thedecommissioningof theBP platform. Accordingly,
petitioner,in his capacityasa constructionworkerassignedto theL/B
DIXIE PATRIOT, wasa seamananda memberof the crewof L/B DIXIE
PATRIOT to which hewasassignedin orderto assistin theperformanceof
the offshoremaritimeconstructionwork performedfor andby BP by the
othernameddefendants.Further,petitioner’sthenandprior employmentin
the serviceof BP wason a fleet of vesselsunderthe commoncontrolof BP
andwassubstantialin natureandduration.

Further,in paragraph5 of the Petition,with respectto control andsupervisionof

the work beingperformed,plaintiff allegesthat “all nameddefendantshadrepresentatives

presentor shouldhavebeenpresent,who were assistingand/orshouldhavebeenassisting

in controlling thework andwork environmentwherepetitionerandthe othermembersof

the classsufferedinjury orwho notified themof thehazardsinvolved with thehandling

ofmaterialcontaminatedwith radiation.” Moreover,in paragraph8, plaintiff allegesthat

the L/B/ DIXIE PATRIOTwas“owned andoperatedby Powerbut charteredand
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supervisedby BP andon which PMI performedradiationservices. . .

Contraryto the allegationscontainedin his petition,in his deposition,DeHart

testifiedthat while employedasariggerfor Crown,betweenDecember2005 and

December2007,heworkedfor at leastelevendifferentcompaniesincluding BP,

Burlington, Meritec, Petrohawk,Nexen,NCX, StoneEnergy,Arena,MarinerEnergyand

Newfield. He furthertestifiedthat all of this offshorework wasperformedon fixed

platforms,not on anyvessels.Indeed,he testifiedthatthe he neverevenworked

alongsidea liftboat beforethe BP project atissuein this caseandthat the soleliftboat

uponwhich he sleptwas theL/B DIXIE PATRIOT. Finally, heconfirmedthat his sole

connectionto anyvesselwasasapassengeron supplyboatswhich transportedhim from

platformto platform.

Likewise,with respectto the BP projectat issuein this case,DeHarttestifiedthat

99%of the decommissioningwork that heperformedwasperformedwhile DeHartwas

physicallyon theplatform,andnot while hewason theL/B DIXIE PATRIOT. He

furtherspecificallytestifiedthat hewasnot involved in cuttinganythingwhile on theL/B

DIXIE PATRIOT ashasbeensuggestedby counsel. Indeed,DeHart admittedthat his

useof the L/B DIXIE PATRIOT was limited to eatingmealsandsleepingaboard.

This testimonyis consistentwith the affidavit testimonyof ChetLambert,Health

Safety& EnvironmentalCoordinatorfor Crown. Lambertconfirmedthat DeHart’swork

for Crownasa riggerin February,March andApril of 2007wasperformedonshorein
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Crown’sshop,andoffshoreon fixed platformsfor variouscustomers,not on anyvessels.

Indeed,during theentiretyof his employmentwith Crown, 99%ofthework DeHart

performedwaswhile hewason land at Crown’s shop,andoffshoreon fixedplatformsfor

variouscustomers,not on anyvessels.Moreover,Lambertagreedwith DeHart’s

testimonythat 99%of DeHart’swork for BP on the SouthTimbalier projectwas

performedwhile DeHart wasphysicallyon theplatform,not while DeHartwason the

L/B DIXIE PATRIOT or on anyothersupplyboatorvessel.

Theproposedclassis definedas:

[A]ll personsworking on theL/B DIXIE PATRIOT or supplyboats
working in conjunctionwith theL/B DIXIE PATRIOT to dismantletheBP
Platform during theperiod from approximatelyFebruary15, 2007 to at least
April 30, 2007 andwho were exposedto airborneradiationdust/t-norms.

TheproposedClassis furthersubdividedasfollows:

a. JonesAct Seamenworking on theL/B DIXIE PATRIOT or the supply
boatsworking in conjunctionwith theL/B DIXIE PATRIOT on theproject
to dismantlethe BP Platform; [and]

b. Maritime workersworking on theprojectto dismantletheBP Platform.

[Id.at~3].

With respectto theproprietyof permittingthis caseto proceedasa classaction,

plaintiff allegesthatthe classis sonumerousthatjoinderof all membersis impracticable,

andthat while plaintiff doesnot know theexactnumberof classmembers,he believesthe

numberof membersis “no more thanone hundredandthirty members,including

employeesofPower,thevesseloperator,owner’srepresentativesandsupervisors,and
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employees,inter alia, of Crown, PMI, Brand,Cenergy,Power,El Mar andEagle, aswell

asmembersof thecrew ofthe two supplyboats.” [Id. at ¶ 16].

With respectto his claims,which plaintiff allegesaretypical of theclaims of the

classasa whole,plaintiff allegesthat hebecameseriouslyill, andafflictedwith serious

andpermanentneurological,psychological,andpathologicalconditions,asa resultof the

movement,improperstorage,cuttingandremovalofradioactiveliquids, flow lines and

othercontaminatedequipmenton, andfrom, thedeckof theL/B DIXIE PATRIOT and

adjacentwork areas.[Id. at ¶ 6 and 18].

Plaintiff furtherallegesthat he andeachofthepurportedclass members“have

sustainedphysical,mentaland/oremotionalinjuries, fright, inconvenience,andother

injuries associatedwith theexposureto airborneradiationdust/t-norms,in special

damagesin theparticularssetforth hereinafter,andin generaldamagesin an amount

deemedjust in thepremises,all plus interestfrom judicial demanduntil paidandall costs

.“ [Id. at ¶ 1]. Plaintiff also allegesthat heandeachotherpurportedclassmember

“suffereda significantexposureto provenhazardoussubstances”andthat asaresulteach

have“a significantly increasedrisk of contractinga seriouslatentdiseaseor diseases. .

requiringmedicalmonitoring. [Id. at ¶ 6].

Damagessoughtinclude thosefor past,presentandfuture physicalandmental

painandsuffering,pastpresentandfuture medicalexpensesincluding rehabilitation

costs,doctor,hospitalandpharmaceuticalbills, costsfor laboratoryandphysical
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examinationsand diagnosticstudies,pastpresentand future lossof wagesandfringe

benefits,permanentdisability andthe costof medicalmonitoring. [Id. at ¶ 13].

On February20, 2009, thedefendantsremovedthis actionto theUnited States

District Court for the EasternDistrict of Louisiana,allegingjurisdictionunderthe Outer

ContinentalShelfLandsAct (“OCSLA”), 43 U.S.C. § 1331,etseq.,and/ortheClass

ActionFairnessAct of 2005 (“CAFA”), 28 U.S.C. § 1332(d).The defendantsfurther

allegedthatplaintiff hadfailedto stateanyclaim for relief orright of recoveryunderthe

JonesAct, unseaworthinessunderthe generalmaritime law or for maintenanceandcure

becauseplaintiff fails to qualify asa seaman,andthat thesecausesof actionarea “mere

shamandpretextfor the fraudulentpurposeofpreventingremoval.” [rec. doc. 1, ¶ 7 and

8]. On April 16,2009, this casewas transferredto this Court. [rec. docs.26 and27].

While still pendingbeforetheEasternDistrict, onMarch 12, 2009,plaintiff filed

the instantMotion to Remand.Plaintiff assertsthat this suitwas improperlyremoved

becauseplaintiff, DeHart,is aJonesAct seaman,whoseJonesAct actionis non-

removableunder28 U.S.C. § 1445(a),becausethereis no OCSLA jurisdictionand

becausethereis no jurisdictionunderCAFA. Plaintiff additionallyseeksattorney’sfees

andcostsfor improperremovalpursuantto 28 U.S.C. § 1447(c)andRule 11, FRCP.3

[rec. doc. 15].

3The Motion wassupportedby theunsigneddeclarationof plaintiff, JohnPaulDeHart, Jr. Plaintiff’s
subsequentMotion for Leaveto Substitutethe signeddeclarationwaswithdrawnby counsel.[Seerec. docs.55 and
59].
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The defendantsopposedremandon severalgrounds,including,thatby reasonof

his sworndepositiontestimony,DeHartis not a JonesAct seaman,andthat it is facially

apparentfrom plaintiff’s statecourt PetitionthatjurisdictionunderCAFA existsand

plaintiff hasfailed to carry hisburdenestablishingthat anyexceptionto CAFA appliesto

divestthis courtof jurisdiction.

With respectto seamanstatus,in his Replymemorandum,plaintiff arguesthat

althoughhis paycheckemployer,Crown, did not own operateany liftboats, it utilized “an

amphibiousflotilla”. . . “to ply its tradeofmaritime construction”,presumablyincluding

BP-charteredliftboats suchasthe L/B DIXIE PATRIOT. During oral argument,

plaintiff’s counselacknowledgedthat BP did not controlthenavigationof the liftboat

(theL/B DIXIE PATRIOT).

LAW AND ANALYSIS

Standard on Removalof alleged fraudulently pleadedJonesAct Claims

As a generalrule, JonesAct casesarenot removable.Prestonv. Grant

Advertising,Inc., 375 F.2d439 (5th Cir.1967);Johnsonv. ODECO Oil & Gas Company,

864 F.2d40, 42 (5thCir.1989);28 U.S.C. § 1445(a). However,theFifth Circuit has

recognizedthat in certaincircumstances“defendantsmaypiercethepleadingsto show

that theJonesAct claim hasbeenfraudulentlypleadedto preventremoval.”Burchettv.

Cargill, Inc., 48 F.3d 173, 175-176(5th Cir. 1995)citing Lackeyv. Atlantic Richfield Co.,

990 F.2d202,207 (5th Cir.1993).Thus,while theFifth Circuit hascautionedagainst
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pre-tryinga caseto determineremovaljurisdiction, theFifth Circuit neverthelesshas

recognizedthe district court’s authorityto usea summaryjudgment-likeprocedureto

determinewhethera plaintiff hasfraudulentlypleadeda JonesAct claim. Id. at 176.

Theburdenof persuasionon a removingpartyin sucha caseis a heavyone: “The

removingpartymust showthat thereis no possibility that plaintiff would be ableto

establisha causeof action.” Id. at 176. Accordingly, “in determiningwhetheraplaintiffs

claimsarebaseless,the district courtmustresolveall disputedquestionsof factandany

ambiguitiesin thecurrentcontrolling substantivelaw in favor of the plaintiff.” Id.

(citationsomitted). A denialofremandis permissiblewherethe district court

“determine[s]that asamatterof law therewasno reasonablebasisfor predictingthat the

plaintiff might establishliability.” Id.

From therecordbeforethis court,for the reasonssetforth below,theundersigned

finds that, asa matterof law, thereis no possibility that plaintiff, JohnPaulDeHart, Jr.,

canbe foundto beJonesAct seaman.Therefore,remandon thisbasismustbedenied.

SeamanStatus

To determineif an individual workeris a seaman,andthereforeentitled to the

protectionsof theJonesAct, the SupremeCourthasestablishedatwo-prongtest.First,

“an employee’sdutiesmustcontributeto the functionof the vesselor to the

accomplishmentof its mission.” Beckerv. Tidewater,Inc., 335 F.3d376, 387 (5th Cir.

2003)quoting Chandris,Inc. v. Latsis,515 U.S. 347, 368, 115 S.Ct.2172, 132 L.Ed.2d
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314 (1995).Second,“a seamanmusthavea connectionto a vesselin navigation(or to an

identifiablegroupof suchvessels)that is substantialin termsof bothdurationand

nature.”Id. The SupremeCourthasemphasizedthat the“substantialconnection”test is

conjunctiveandthereforethepurportedseamanmusthavea connectionto a vesselor

fleet ofvesselsthat is substantialin both duration(thetemporalprong)andnature(the

functionalprong). Robertsv. CardinalServs.Inc., 266 F.3d368, 374 (5th Cir.2001)

citing Chandris,515 U.S. at 371.

In this case,DeHartallegesin his Petitionthathewasassignedto theL/B DIXIE

PATRIOT asa seaman,in orderto assistin theperformanceof the offshoremaritime

constructionwork performedfor andby BP. Assumingwithout decidingthat theL/B

DIXIE PATRIOT is a vesselin navigation,thequestionis thuswhetherplaintiffs

connectionto theL/B DIXIE PATRIOT is substantialin both durationandnature,

therebyproviding coverageunderthe JonesAct.

With respectto thenatureof thework necessaryto satisfythe“substantial

connection”requirementfor crew-memberstatus,theFifth Circuit hasfoundthat either

permanentassignmentto a vessel,or the performanceof a substantialportionof the

employee’swork performedon thevessel,is sufficient. Barrettv. Chevron,USA,Inc.,

781 F.2d 1067, 1073-1074(5th Cir. 1986). Thelatterrequiresa showingthat “[the

claimant]performeda significantpartof his work aboardthevesselwith at leastsome

degreeof regularityandcontinuity.” Id. at 1074.
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The Fifth Circuit hasquantifiedthe durationof time necessaryto satisfythe

“substantialconnection”requirementby usinga 30 percentrule ofthumb. “[A]s a

generalrule, [a worker] mustshow [substantialduration]by demonstratingthat30

percentormore ofhis time is spentin serviceof thatvessel.”Roberts,266 F.3dat 375.

The SupremeCourtendorsedthis thirty-percentrule in Chandrisnoting that a “worker

who spendslessthanabout30 percentof his time in theserviceof a vesselin navigation

shouldnot qualify asa seamanunderthe JonesAct.” Chandris,515 U.S. at 371. See

also Nunezv. B&B Dredging,Inc., 288 F.3d271, 277 (5th Cir.2002) (reaffirming the

30-percentrule,holdingthat becausetheplaintiff spentonly approximately10 percentof

his work time aboarda vesselin navigation,he did not qualify for seamanstatusasa

matterof law).

Initially, theundersignednotesthat it is undisputedthat theL/B DIXIE PATRIOT

wasnot ownedoroperatedby eitherof DeHart’sallegedJonesAct employers,Crown or

BP. Furthermore,it is clearfrom DeHart’sdepositiontestimonyandthe affidavit of Chet

Lambert,that DeHartdid not perform30%of his work during the BP SouthTimbalier

projecton the L/B DIXIE PATRIOT. To the contrary,DeHartcandidlyadmittedthat

99%of his work on thisprojectwasperformedwhile he wasphysicallyon theplatform,

not while hewason theL/B DIXIE PATRIOT, andthat his soleconnectionto theL/B

DIXIE PATRIOT was for the purposeof eatingmealsandsleeping.
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While counselassertedthat the declarationof Larry Meyers(submittedin

connectionwith his relatedcasebut notsubmittedin connectionwith theinstantMotion)

demonstratesthecontrary,counselacknowledgedduring oral argumentthat Meyers’

declarationfails to sayanything aboutthework performedby DeHart. Basedon the

recordbeforethis court, it is thereforeclearthat thereis no possibility that plaintiff, John

PaulDeHart, Jr.,maybe deemeda JonesAct seamanasa resultof his allegedconnection

to the L/B DIXIE PATRIOT. He lacks the“permanent-attachment”aspectnecessaryfor

crewmemberstatus. SeeBarrett, 781 F.2d at 1074.

DeHart alsoallegesin his Petition that his “then andprior employmentin the

serviceof BP wason a fleet of vesselsunderthe commoncontrolof BP andwas

substantialin natureandduration.”However,DeHart’sabovecited depositiontestimony

andthe testimonyof ChetLambertbelie this allegation. Furthermore,DeHartadmitted

that while employedasa riggerfor Crown,heworkedfor at leastelevendifferent

companies,only oneof which wasBP. Hefurthercandidlyadmittedthat all of his

offshorework wasperformedon platforms,not vessels.This testimonyis confirmedby

the affidavit testimonyof Lambertwho testifiedthat DeHart’swork for Crownwas

performedon landin Crown’sshopand offshore,for variouscustomers,on fixed

platforms. In accordancewith thereasoningof St. Romainv. IndustrialFabrication and

RepairService,Inc., 203 F.3d 376 (sth Cir. 2000),DeHart’sserviceon projectsfor eleven

differentcompanies,on differentplatformsandsupportvessels,doesnot qualify as
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serviceon afleet of vesselssubjectto commoncontroland ownership.

To avoid thisresult,plaintiff’s counselarguesthat the Crowntime sheetsprovided

in discoveryrevealthat26.84%of DeHart’stotal employmentwith Crown wason BP

projects,and,presumably,onvesselsunderthe commoncontrolandownershipof BP.

However,thereis no competentevidencebeforethis courtdemonstratingthat DeHart

spentthis timeperformingwork on anyvessel,muchlessanyfleet of vessels,owned,

operated,controlledor chartedby BP, asopposedto merelyperformingwork on a fixed

platform. Furthermore,evenif therewascompetentevidencethat DeHartworkedon an

identifiable fleet of BP controlledvessels,asplaintiff’s counselcontends,the30% rule

“doesnot changewhenan ‘identifiable group’ of vesselsin navigationis at issue. . .

Roberts,266 F.3dat 375.

While plaintiff’s counselsuggestedthatmorediscoverymight revealadditional

work performedby DeHartfor BP sufficient to reachthe30% threshold,giventhelack of

competentevidencethat DeHartperformedwork on, or wasassignedto duty on, anyBP

controlledvesselor fleetof vessels,andDeHart’stestimonynegatinganysuch

suggestion,thecourt is notpersuadedby this argument. Furthermore,discovery

regardingremandissueshasbeenongoingsinceMay, 2009and plaintiff hastherefore

hadmore thansufficient time to discoverfavorablesupportingevidenceto presentto this

court.
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Moreover,while thereis a narrowexceptionto the 30%rule for thoseworkers

who areengagedin “classicalseaman’swork”, DeHartdoesnot fall within this exception

ashis work, asa rigger,cannotbe classifiedas“classicalseaman’swork.” To the

contrary,DeHartpractices“an artdevelopedin landwork andtransposedto amaritime

setting” for which JonesAct coverageis unavailable.Roberts,266 F.3d at 377-378.

Finally, thecourtfinds thecasescitedby plaintiff in supportof his position,

Jenkinsv. AriesMarine Corp., 554 F.Supp.2d635 (E.D. La. 2008)~andParker v. Jackup

BoatService,LLC, 542 F.Supp.2d481(E.D.La. 2008)~,are factuallydistinguishable.In

both cases,therewasno questionthat theallegedJonesAct seamanworkedon vesselsin

navigablewaters. The sole issuepresentedin thosecaseswaswhethertheplaintiff had

spentat least30% of his timeworking onvesselsownedandoperatedby thesame

company. Here,thereis no competentevidencebeforethis courtthat DeHartever

performedworkedon, or wasassignedto duty on, anyvesselorfleet of vesselsownedor

operatedby anyparticularcompany.DeHart’swork wasadmittedlyperformedon land

In Jenkins,theplaintiff couldnot demonstratetherequisiteconnectionto thevessel(or the predecessor
vesselownedby the samecompany)on whichhewasinjured. However, the recordevidenceestablishedthat
Jenkinsspent87% of his total work time for his employer,Royal Eagle,while assignedto “vesselson navigable
waters,while subjectto theperilsof sea”,of whichtime, 61% wason “four vesselsundercommonownershipor
control of TidewaterMarine.” Thus, althoughhe wasemployedas a rigger, Jenkinswasassignedto performhis
work over 30%of thetime on vesselsin navigablewaters. The courtrejectedthe defendant’sargumentthatthe
plaintiff’s employerhadto be the ownerof thegroupof vesselsthat makesup the 30% threshold.

51n Parker, the plaintiff, asteward,couldnot demonstratetherequisiteconnectionto thevesselon whichhe
wasinjured. However,becausethe recordevidenceestablishedthatParkerworkedapproximatelyhalfof his time
while employedby Trinity Catering,Inc., aboardtwo constructionbargesowned andoperatedby CrossMarine, he
wasdeemedaseaman. In so finding, thecourtnotedthattheplaintiff’s employerneednot be the owner of thegroup
of vesselsthatmakesup the 30% threshold

14



andon fixed platforms,which arenot vesselsfor purposesof theJonesAct. SeeBecker,

335 F.3dat391 citing Demettev. FalconDrilling Co., 280 F.3d 492 (5th Cir.2002).

In sum, theundersignedfinds that,asa matterof law, thereis no possibility that

plaintiff, JohnPaul DeHart,Jr.,maybe deemeda JonesAct seaman.He lacks the

requisiteconnectionto a vesselin navigation,or to an identifiablegroup of suchvessels,

that is substantialin termsofboth durationandnature. Therefore,remandon this basis

mustbe denied.

CAFA Jurisdiction

Although removalis not barredundertheJonesAct, this courtmustnevertheless

possessjurisdiction over this action. For thereasonswhich follow, theundersignedfinds

that this actionwasproperlyremovedunderthis court’sCAFA jurisdiction, codified at

28 U.S.C. § 1332(d).

CongressenactedCAFA to encouragefederaljurisdiction over interstateclass

actionlawsuitsof nationalinterest.Prestonv. TenetHealthsystemMemorialMedical

Center,Inc., 485 F.3d 793 797 (5th Cir. 2007)(PrestonI). CAFA containsa basic

jurisdictionaltestwhich requiresa removingdefendantto proveminimal diversity andan

aggregatedamountin controversyof $5,000,000or more.6Id., citing 28 U.S.C. § 1332(d).

Minimal diversity is satisfiedwhenoneplaintiff is diversefrom one defendant.Exxon

6CAFA abrogatesthe ruleagainstaggregatingclaimsto reachthejurisdictional minimum for federalcourt
jurisdiction. ExxonMobil Corp. v. Allapattah Services,Inc., 545 U.S. 546, 571, 125 S.Ct.2611, 2627-2628(2005);
28 U.S.C. § 1332(d)(6).
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Mobil Corp. v. AllapattahServices,Inc., 545 U.S. 546, 125 S.Ct. 2611, fn. 12 (2005).

Theputativeclassmustalso consistof at least100 classmembers.28 U.S.C.

§ 1332(d)(5)(B).7UnderCAFA, a singledefendantmayremovea classactionthat meets

thesethreerequirements,evenover the objectionsof otherdefendants.Jenkinsv. BOH

Bros. Const. Co., LLC, 2009 WL 3346953(E.D. La. 2009)citing 28 U.S.C. § 1453(b)8.

Theremovingdefendant’sburdenmaybe satisfiedon thebasisof the allegations

in theplaintiff’s Petitionwhereit is “facially apparent”that CAFA jurisdiction exists.

SeeFrazier v. PioneerAmericas,LLC, 455 F.3d 542, 545 (5th Cir. 2006)citing Allen v.

R&H Oil & Gas Co., 63 F.3d 1326, 1335 (5th Cir. 1995)(in discussingproofnecessaryto

establishthe amountin controversyfor casesremovedfrom LouisianaandTexascourts,

whoserules prohibit claims for specific damageamounts,approvingremovalof cases

wheretheamountin controversyis faciallyapparent);Phillips v. SevernTrent

EnvironmentalServices,Inc., 2007 WL 2757131,*2 (E.D. La. 2007)(notingthe sizeof

the putativeclass,and the litany of categoriesof seriousdamagesandthe seriousnessof

the potentialinjuries alleged,the courtheldthat theremovingdefendantmet its burdento

proveby a preponderancethat theputativeclassmembers’claims exceeded$5,000,000);

7The undersignednotesthat severaldistrict courtshaveheldthat the 100memberclassprovision is not a
requirementof CAFA jurisdiction, but rather, is anexceptionto CAFA jurisdiction, which mustbe establishedby the
partyopposingremoval,not the removingparty.SeeGarcia v. Boyar & Miller, PC, 2007 WL 1556961,*4 (N.D.
Tex. 2007)citing Frazier, 455 F.3dat 546; Broquetv. Microsoft Corp., 2008 WL 2965074, *1 (S.D.Tex. 2008)
citing Frazier, supra. However,as is discussedbelow, it is clear in this casethatthepurportedclassconsistsof over
100 members,no matterwho bearstheburdenof proof.

828 U.S.C. 1453(b)providesthat“A classactionmaybe removedto a district court of theUnited Statesin

accordancewith section1446 . . . without regardto whetheranydefendantis a citizenof the State in whichthe
actionis brought,exceptthat suchactionmay be removedby anydefendantwithout the consentof all defendants.”

16



Robinsonv. CheetahTransportation,2006 WL 468820,*2 (W.D. La. 2006)(finding

from the allegationsin the statecourtPetition that all requirementsfor exerciseof CAFA

jurisdiction were satisfied). Seealso Simonv. WalMart Stores,193 F.3d 848,850 (5th

Cir. 1999)citing Luckettv. Delta Airlines, Inc., 171 F.3d 295 (5th Cir. 1999)(A removing

defendantmustprovethe amountin controversysatisfiesthis court’s jurisdictional

minimumby either(1) demonstratingthatit is facially apparentthat the claims are likely

abovethejurisdictionalminimum, or(2) setting forth the specificfactsin controversythat

supporta finding of thejurisdictionalamount).

Thebasisfor federaljurisdictionunderCAFA is establishedat thetime of

removal,and“subsequenteventsgenerallycannot‘oust’ the federalcourtofjurisdiction.”

SeeBraudv. Transp.Serv.Co., 445 F.3d 801, 808 (5th Cir. 2006);Brinston v. Koppers

Industries,Inc., 538 F.Supp.2d969, 975 (W.D. Tex. 2008). Seealso Gebbiav. Wal-Mart

Stores,Inc., 233 F.3d 880, 883 (5th Cir. 2000)(jurisdictionalfactsthatsupportremoval

mustbe judgedat the time of theremoval).

Here, it is facially apparentthat CAFA jurisdiction existsoverthis purportedclass

actionlawsuit. Plaintiff DeHart,a Louisianadomiciliary, is undisputablydiversefrom

defendants,BP,BrandandCenergy,all of whom areallegedto be foreigncorporations.

Thus,minimal diversity is present.

DeHart furtherallegesin his Petitionthat theclasscould beaslargeas130

members.While DeHartassertsthat the defendantsshouldbe judicially estoppedfrom
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relying on theallegationssetforth in plaintiff’s Petition,given theirallegedlycontrary

positiontakenin theMyerscase,judicial estoppeldoesnot apply in this separatesuit.

“The doctrineofjudicial estoppelpreventsa partyfrom assertinga positionin a legal

proceedingthat is contraryto a positionpreviouslytakenin the sameor someearlier

proceeding.”Ergo Science,Inc. v. Martin, 73 F.3d 595, 598 (5th Cir. 1996).Therehas

beenno contraryrepresentationby the defendantsin this case,norhastherebeenany

earlierproceedingin this case.Furthermore,if the doctrinewasapplicable,the doctrine

would likewiseprecludeplaintiff from arguingthe oppositeposition,contraryto the

positiontakenby plaintiff onbehalfof theplaintiff’s classin theMyerscase.

Finally, duringoral argument,plaintiff’s counselacknowledgedthat his class

would consistof about118 people,well over the 100 personthreshold.Given that several

district courtshaveheldthat the 100 memberclassprovision(~1332(d)(5)(B))is not a

requirementof CAFA jurisdiction, but rather,is anexceptionto CAFA jurisdiction,

which mustbe establishedby the partyopposingremoval,not theremovingparty,this

concessionterminatesanycontroversyover thesizeof theputativeclass. SeeGarcia v.

Boyar & Miller, PC, 2007WL 1556961,*4 (N.D. Tex. 2007)citing Frazier, 455 F.3dat

546;Broquetv. Microsoft Corp., 2008 WL 2965074,* 1 (S.D. Tex. 2008)citing Frazier,

supra.

Lastly, it is facially apparentthatthe amountin controversyexceeds$5,000,000.00

basedon thenatureof thedamagessoughtandthe sizeof thepurportedclass. More
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specifically,the Petition containssufficient specificityandsubstanceto supporta finding

that thejurisdictionalamountis, more likely thannot, satisfied.DeHart’sindividual

claim for damagesresultingfrom allegedexposureto radiation,causinganalleged

permanentneurological,psychologicalandpathologicalcondition,appearssubstantial.

Further,DeHartandthe otherclassmembersseekdamagesfor severeandpossibly

disablingphysical,mentalandemotionalinjuries associatedwith allegedexposureto

airborneradiationexposure,including damagesfor diagnosticstudiesandfuture medical

monitoring.Underthecircumstances,theundersignedfinds that, evena minimal awardto

eachof the 118 potentialplaintiffs acknowledgedby plaintiff’s counsel,and assuggested

by the defendants,more likely thannot satisfiesthis court’sjurisdictionalminimumin the

aggregate.SeeFrazier, 455 F.3dat 545 (finding the CAFA jurisdictionalminimum

faciallyapparentbasedon thenatureof theallegedinjuries and damagessoughtby class

members).

CAFA Exceptions

The district courtcandeclineCAFA jurisdictionunderthreeprovisions: (1) the

“homestateexception”,§ 1332(d)(4)(B); (2) the“local controversy”exception,§

1332(d)(4)(A);and(3) discretionaryjurisdiction, § 1332(d)(3). PrestonI, 485 F.3dat

797.

Thepartymovingto remandtheclassactionto statecourtmust provethatthe

CAFA exceptionsto federaljurisdiction divestthedistrict courtof subjectmatter
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jurisdiction. Id., citing Serranov. 180 Connect,Inc., 478 F.3d 1018, 1024(9th Cir.2007)

andFrazier v. PioneerAms.LLC, 455 F.3d542,546 (5th Cir.2006).

In this case,DeHartcontendsthat both the “local controversy”and“homestate”

exceptionsareapplicable. For thereasonswhich follow, theundersignedfinds that

neitherexceptionis applicable,andthat this court, therefore,maynot declinefederal

jurisdiction.

Local Controversy Exception

“CongresscraftedCAFA to excludeonly a narrow categoryof truly localized

controversies.. . .“ Prestonv. TenetHealth Systems,485 F.3d804, 812 (5th Cir. 2007)

(PrestonII). Pursuantto the“local controversy”exception,the district court“shall

declineto exercisejurisdiction” whenthe actionmeetsthe following four criteria: (1)

morethan two-thirdsof the membersof the proposedplaintiff classarecitizensof the

Statein which the actionwasoriginally filed (Louisiana);(2) theplaintiffs suedat least

onedefendant(a) from whom theyseeksignificantrelief, (b) whoseconductformsa

significantbasisfor theirclaims,and(c) who is a citizen of the Statein which the action

wasoriginally filed (Louisiana);(3) theprincipal injuries resultingfrom the alleged

conduct,or anyrelatedconduct,of eachdefendanthappenedin the Statein which the

actionwasoriginally filed (Louisiana);and(4) during thepastthreeyears,no otherclass

actionhasbeenfiled againstanyof thedefendantsassertingthesameor similar factual

allegations,on behalfof the sameor otherpersons.§ 1332(d)(4)(A).All four elements
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mustbe satisfiedfor the “local controversy”exceptionto apply. Carusov. Allstate

InsuranceCompany,469 F.Supp.2d364, 371 (E.D. La. 2007)

It hasbeenrecognizedthat the Legislativehistory indicatesthat any doubtsasto

the applicabilityof the local controversyexceptionshouldbe “resolved ‘in favor of

exercisingjurisdiction over the case.’“Aburto v. Midland CreditManagement,Inc., 2009

WL 2252518,*5 (N.D. Tex. 2009)citing Escoev. StateFarm Fire and Cas. Co., 2007

WL 1207231,*2 (E.D. La. 2007)quotingEvans,449 F.3dat 1163.

The defendantsdo not disputethesecondelementof the local controversytest,that

thereis aLouisianacitizenwhich is a “significant defendant.”Indeed,five of the eight

nameddefendantsareallegedlyLouisianacompanies.Defendants,however,contendthat

plaintiff’s proposedclassactiondoesnot meetthe first, third andfourth elements..

Thepartymovingfor remandmustprovethestatutorycitizenshiprequirementby a

preponderanceof the evidence.9PrestonL 485 F.3dat 797 citing Welshv. Am. SuretyCo.

ofN.Y., 186 F.2d 16, 17(5th Cir. 1951). Moreover,citizenship,for purposesofproving

anexceptionto CAFA, mustbe shownon thedatethecomplaintwas filed. PrestonI, 485

F.3d at 798 citing 28 U.S.C. § 1332(d)(7)(“Citizenship of themembersof theproposed

“In determiningdiversityjurisdiction, the statewheresomeoneestablisheshis domicile servesadual
function ashis stateof citizenship.”Preston1, 485 F.3d at 797citing Stine v. Moore, 213 F.2d446, 448 (5th
Cir.1954). Residencealoneis not theequivalentof domicile.PrestonII, 485 F.3d at 815 citing Mas v. Perry, 489
F.2d 1396, 1399 (5th Cir.1974).Evidenceof aperson’splaceof residence,however,isprimafacie proofof his
domicile. Preston1, 485 F.3dat 799 citing Stine, 213 F.2dat 448). Furthermore,onceestablished,“[a] person’sstate
of domicilepresumptivelycontinuesunlessrebuttedwith sufficientevidenceof change.”Preston1, 485 F.3d 798. In
this case,theplaintiff purportedlypresentscitizenship informationreceivedfrom thedefendantswhichwas
presumablyderivedfrom residentialaddresses.In the absenceof anyevidencethatanypurportedplaintiff’s

citizenshiporresidencehaschanged,thecourtwill not inquire further into the domicile of anyparticularplaintiff.
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plaintiff classesshallbe determinedfor purposesof paragraphs(2) through(6) asof the

dateof filing of the complaint. . . .“). Thus,DeHart mustshowthat greaterthantwo-

thirds of the putativeclassmemberswere citizensof Louisianaon January23, 2009, the

filing dateofthis purportedclassactionlawsuit.

Here, the soleproofof citizenshippresentedby plaintiff is a documententitled

“Citizenshipof the POBSTakenfrom InformationProvidedby Defendants.”[rec. doc.

15-4]. The documentwasattachedto plaintiff’s original Motion to Remand.Following

the defendant’sobjectionto thedocumentasunsubstantiatedandinaccurate,plaintiff

submittedtheUnswornDeclarationof paralegalMichelle LaMark,whereinLaMark

statesthat shecompiledthe documentfrom POB (Personson Board)documentsfor the

L/B DIXIE PATRIOT for March andApril 2007and thedefendants’discovery

responses,andthat thecompilationwas“true andcorrectto thebestof [her] information,

knowledgeandbelief.” [rec.doc. 67-8]. Thedocumentlists 111 peoplewho purportedly

workedon theL/B DIXIE PATRIOT. Of these,plaintiff lists 44 asLouisianacitizens,2

Texascitizens,3 Mississippicitizens,2 possiblecitizensof Louisiana,and1 possible

citizenof TexasorLouisiana. Theremaining59 personshaveno citizenshipidentified.

At the hearingon theinstantMotion, plaintiff’s counselofferedanother

compilation. This compilationdiffers from theoriginal as follows. The documentlists

only 109 persons(JosephGlenJohnsonandFredCartarenot listed). Of thosepreviously

listed asLouisianacitizens,9 are listed ascitizensof Florida, Alabama,Texas,
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Mississippiand/orMissouri(Jim Ritter, JamesCarter,Larry Palmer,LeshonHood,

William Mark Gunn,Don Taylor,Lyman GregWood, JamesPerry,SteveSadich),while

othersaredeemedLouisianacitizens(ReneMadere,Mike Brown), for a total numberof

35 Louisianacitizens(andone listed asa possibleLouisianaor Texascitizen).Of the 109

persons,60 haveno citizenshipidentified.

This revisedcompilationwasnot offeredinto evidenceor attachedasan exhibit to

the Motion or plaintiff’s Reply. However,plaintiff’s counselarguedthat this court

shouldrelyon thepercentageof Louisianacitizenspresentedin this compilation(72.9%)

andrequestedthat the courtusethis datato extrapolatethe citizenshipof thosepersons

whosecitizenshiphadnotyet beendiscovered.

The defendantscontestedtheplaintiff’s compilationasinaccurate.Given the

conflicting documents,that argumentis persuasive.However,this court neednot reach

the issuebecause,evenacceptingplaintiff’s compilations,it appearsthat plaintiff hasnot

satisfiedhis burdenof demonstratingthattwo-thirdsof theentireplaintiff’s classwere

Louisianacitizenson the datethe instantsuit was filed, January23, 2009. To the

contrary,themajority ofthe personslisted in plaintiff’s original andsupplemental

documentshaveno citizenshipidentified. Plaintiff arguesthat of thepotentialplaintiffs

whosecitizenshiphehasdiscovered,72.9percentareLouisianacitizens. However,it

appearsthat plaintiff hasfailed to providethis courtwith sufficient evidencefor this court

to reasonablyconcludethat ofthetotal numberof purportedplaintiffs, be it 130 allegedin
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the Petition, 118 asestimatedby plaintiff’s counselduring oral argument,111 listed in the

original compilation,or 109 in thesupplementalcompilation,that two-thirdsof those

personsareLouisianacitizens,much lessthat theywere,orremained,Louisianacitizens

onJanuary23, 2009,the datethis suitwas filed.

At best,plaintiff hasshownthat slightly morethanonethird andlessthanhalf (35

of 109, or 44 of 111) ofthepurportedplaintiff classwere Louisianacitizensat thetime

theywere aboardthe L/B DIXIE PATRIOT in March andApril 2007. Furthermore,

unlike theBennettcasecited by plaintiff, theclassdescriptionin plaintiff’s Petition

providesno supportfrom which areasonableinferenceof Louisianacitizenshipmaybe

made. The classis not describedascompromisedof Louisianaresidents,but rather

consistsof seamenandoffshoreworkersemployedby numerousin-stateandout-of-state

companies.SeeBennettv. BoardofCommissionersfor EastJeffersonLeveeDistrict,

2007 WL 2571942,*4.5 (E.D. La. 2007)citing Caruso,469 F.Supp.2dat 367.

While theFifth Circuit hasacknowledgedthat at this thresholdstageof thecase,

the district courtneednot engagein thearduoustask of examiningthe domicileof every

proposedclassmemberbeforeruling on the citizenshiprequirement,the Courtmust

neverthelessbepresentedwith competentandreliableevidencefrom which a credible

estimatemaybemade.PrestonII, 485 F.3d at 816;Preston1,485 F.3dat 802-803. The
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evidencepresentedby plaintiff hereinis clearly insufficient.~°

Even if the plaintiff hadestablishedthe requisitetwo-thirds citizenship,plaintiff

hasneverthelessfailed to demonstratethatthe principal injuries resulting from the

defendant’sallegedconductoccurredin Louisiana. The plaintiffs’ allegedinjuries did

not occurwithin the Stateof Louisiana.To thecontrary,the allegedinjuries occurred

while the plaintiffs wereworking on theOuterContinentalShelf, which is definedby the

OCSLA asall thosesubmergedlandsthreeormoregeographicalmiles from theUnited

Statescoastline,“and of which the subsoilandseabedappertainto the UnitedStatesand

aresubjectto its jurisdictionandcontrol.” ShellOil Co. v. Iowa Dept ofRevenue,488

U.S. 19, 109 S.Ct. 278 (1988)citing 43 U.S.C. § 1331 and § 1301.11

The OCSLA furtherprovidesthat “the subsoilandseabedof the OuterContinental

Shelfappertainto theUnited Statesand aresubjectto its jurisdiction, control, andpower

of disposition. . . .“ 43 U.S.C. § 1332. It is thuswell settledthat the OCS is underthe

10Plaintiff’s counsel’ssuggestionthatthedefendantsare in possessionof informationbearingon the
citizenshipof theputativeclassis unavailing. Both the Fifth Circuit in Frazier andtheEleventhCircuit in Evans,

notedthattheplaintiffs werebetterpositionedto producethe informationnecessaryto carrytheburdenof proving
the exceptionsto the CAFA. Frazier, 455 F.3dat 546 (“This result is supportedby the reality thatplaintiffs are

betterpositionedthandefendantsto carrythis burden.”);Evans,449F.3d at 1164 n. 3 (“Moreover, placingthe
burdenof proofon theplaintiff in this situation is not only consistentwith the statutorydesign,we believeit places
theburdenon thepartymost capableof bearingit.”). Moreover,evenif this Courtwere to assumethat plaintiff was
not in abetterposition to producesuchinformation,he hashadmonthsto conductdiscoveryandto compel
productionof this evidence.

11TheOCSincludes“all submergedlandslying seawardandoutsideof theareaof landsbeneathnavigable
watersasdefinedin section1301 ofthis title.” 43 U.S.C. §1331.“[L]ands beneathnavigablewaters” include all
submergedlandswithin threegeographicalmiles of the coastlineof theUnited States.43 U.S.C. § 1301.
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exclusivejurisdiction andcontrol of theFederalGovernment.12Accordingly,this case

arisesout of injuries allegedlysustainedin an areaof exclusivefederaljurisdiction,not in

Louisiana,as is requiredto makethis casea “local controversy”ascontemplatedby

CAFA.

Furthermore,plaintiff’s suggestionthat the allegedapplicationof Louisianalaw in

this casesomehowchangesthe situsof theplaintiff’s allegedinjuries to Louisiana,is

unavailing. This is sobecausealthoughthe OCS is subjectto the exclusivejurisdiction

andcontrolof theFederalGovernment,Congresswasalso facedwith theproblemof

which civil andcriminal laws shouldgovernactivity on OCS sites. Shell Oil, 488 U.S.at

27. TheOCSLA thereforeprovidesthat Constitutionandthelawsof theUnitedStates

areextendedto coverthe OCS.Id. atciting 43 U.S.C. § 1333(a)(2)(A).Congress

recognized,however,that“becauseof its interstitialnature,federallaw would not provide

a sufficiently detailedlegal frameworkto governlife on ‘themiraculousstructureswhich

will rise from the seabedof the [OCS].” Id., citing Christopher,“The OuterContinental

12

Thebackgroundandlegislativehistory of the OCSLA confirm that OCSLA grewout of adispute,which
first developedin the 1930’s,betweentheadjacentStatesandtheFederalGovernmentoverterritorial jurisdiction
andownershipof theOCS and,particularly,the right to leasethe submergedlandsfor oil andgasexploration.She/I

Oil, 488 U.S. at 26 citing S.Rep.No. 133, 83dCong., 1st Sess.,21(1953),U.S. CodeCong. & Admin. News 1953,

p. 1385. TheadjacentStatesclaimedjurisdiction overthe submergedlandsandtheir richoil, gas,andmineral
deposits,andsomehadevenextendedtheir territorialboundariesas far astheouteredgeof theOCS.Id. citing
S.Rep.No. 133 at 6 and11. After the United StatesSupremeCourt, in a seriesof opinions, ruledthattheFederal
Government,andnot theadjacentStates,hadexclusivejurisdiction overthe OCS,Congress,in 1953, passedthe
OCSLA. Id. at 26-27citing UnitedStatesv. Louisiana, 339U.S. 699,705,70S.Ct. 914,917,94L.Ed. 1216
(1950), UnitedStatesv. Texas,339 U.S. 707,717-718,70S.Ct. 918,923-924,94L.Ed. 1221 (1950), and United

Statesv. Cahfornia, 332 U.S. 19, 38-39, 67 S.Ct. 1658, 1668-1669,91 L.Ed. 1889 (1947).
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ShelfLandsAct: Key to a New Frontier”, 6 Stan.L.Rev.23, 37 (1953). In resolvingthis

issue,theOCSLA providesfor the incorporationof the civil andcriminal lawsof the

adjacentStatesto act assurrogatefederal law. Id. citing 43 U.S.C. § 1333(a)(2)(A).13The

applicablelaw in this exclusivelyfederaljurisdiction is thereforefederallaw.

Finally, plaintiff hasfailed to demonstratethat during thepastthreeyears,no other

classactionhasbeenfiled againstanyof the defendantsassertingthe sameor similar

factualallegations,on behalfof the sameor otherpersons.§ 1332(d)(4)(A)(ii). The

instantactionwas filed in statecourton January23, 2009. This court’s records

demonstratethaton December20, 2007 GeorgeLarry Myersfiled apurportedclass

actionlawsuit, in anotherstatecourt, onbehalfof crewmembersandoffshoreworkers

aboardthe L/B DIXIE PATRIOT, coveringthe sametime periodallegedin this case,

againstBP, PMI CrownandBrand,all ofwhom aredefendantsherein. Thatlawsuit

seeksrecoveryof damagesfor exposureto radiation,assertingsimilar factualallegations

asthoseallegedin thepresentaction. Thatactionwasremovedandremainspendingin

this court. Myersv. BPAmerica,Inc., et al, 6:08-0168 (W.D. La.).

While theundersignedwas initially concernedthatbecauseMyers andDeHartare

membersof the sameclassthat their individual actionscouldbe viewedasa singlecase,

13 Section1333(a)(2)(A)providesin pertinentpart: “To theextentthattheyareapplicableandnot

inconsistentwith this subchapterorwith otherfederallawsandregulationsof the Secretarynow in effector
hereinafteradopted,thecivil andcriminal laws of eachstate,now in effectorhereinafteradopted,amended,or
repealedaredeclaredto be the law of the United Statesfor thatportion of the subsoilandseabedof the Outer

ContinentalShelf
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on furtherconsideration,theundersignedfinds that in light of theexpressstatutory

language,and furtherbasedon thereasoningof JudgeVancein theCaruso case,this

concernis not valid. The statuteexpresslyprohibits thefiling of multiple classactionsby

differentmembersof the sameclass. Indeed,oneof thereasonsCongresspassedCAFA

wasto protectdefendantsfrom this typeof activity, wheredifferentclassmembersfile

separateclassactionlawsuits in varyingjurisdictions,by providing a singularfederal

forum. SeeS.Rep.NO.109-14at 4-5 (2005),as reprintedin 2005U.S.C.C.A.N.3, 5-6

(notingthat “[m]ultiple classactioncasespurportingto assertthe sameclaims on behalf

ofthe samepeopleoftenproceedsimultaneouslyin differentstatecourts,causingjudicial

inefficienciesandpromoting collusive activity” asone of the abuseswhich CAFA was

intendedto addressby “creat[ing] efficienciesin thejudicial systemby allowing

overlappingand ‘copycat’ casesto be consolidatedin a single federalcourt . . . .“). For

this court to remandthis actionto statecourt, despitethe fact that the Myerscaseremains

pendingin this court,would thwart thatCongressionalobjective.

Becauseneitherthe third norfourth elementsof the local controversyexception

aresatisfied,the “local controversy”exceptionis not applicableandremandon thebasis

ofthat exceptionis not warranted.

Home StateException

Pursuantto the “homestate” exception,adistrict court“shall” declineto exercise

its jurisdiction overclassactionsin which “two-thirds or moreof themembersof all
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proposedplaintiff classesin theaggregate,andtheprimary defendantsarecitizensof the

Statein which the actionwasoriginally filed.” 28 U.S.C.A. § 1332(d)(4)(B)(emphasis

added).Underthis exception,all primarydefendantsmustbe citizensofthe statein

which the actionwasoriginally filed (Louisiana).Raspberryv. Capitol CountryMut. Fire

Ins. Co., 609 F.Supp.2d594, 606 (E.D. Tex. 2009)citing Robinsonv. CheetahTransp.,

2006 WL 3322580(W.D. La. 2006). As correctlynotedby MagistrateJudgeHayes,“this

is evidentfrom thestatute’suseof thephrase“the primarydefendants”ratherthan“a

primarydefendant.”Robinson,2006WL 3322580at *3 (emphasisin original).

Theprovisionsof CAFA do not definetheterm “primary defendants”andthereis

very little caselaw addressingtheissue. However,MagistrateJudgeHayesreliedon the

SenateReporton CAFA in reachingwhat the undersignedagreesis the operative

definition,stating thefollowing:

“. . . the Committeeintendsthat ‘primary defendants’be interpretedto
reachthosedefendantswho arethe real“targets” of the lawsuit-i.e.,the
defendantsthatwould be expectedto incur mostof theloss if liability is
found.Thus,theterm“primary defendants”shouldinclude anypersonwho
hassubstantialexposureto significantportionsof theproposedclassin the
action,particularlyanydefendantthat is allegedlyliable to the vastmajority
of the membersof theproposedclasses(asopposedto simply a few
individual classmembers).”

Robinson,2006 WL 3322580,*2.3 quoting3 S.Rep.No. 109-14,at 43-44(2005).

JudgeVanceof theEasternDistrict reliedon the dictionarydefinition, opiningthat

“primary’ includes‘first importance;chief principal; [and] main” defendants.Caruso,

469 F.Supp.2dat 369. Othercourtshaveheldthat the term“primary defendant”includes
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anydefendantagainstwhom direct liability is soughtand, therefore,excludesa defendant

whoseliability is basedon vicariousliability, indemnification,or contribution.Robinson,

2006 WL 3322580,*3 . (citationsomitted).

Underanyof thesedefinitions,it is clearthat BP,an allegedforeigncorporation,is

a “primary defendant.”BP is the allegedownerof the platformwhich wasbeing

decommissioned,the allegedchartererandsupervisorof theL/B DIXIE PATRIOT, the

alleged“JonesAct employerof petitionerandmanymembersof the class”andthe

alleged“controller of the L/B DIXIE PATRIOT, of the two supplyvessels,andof the

work areaswhereuponpetitionerandmembersof theclasssustainedinjury.” [rec. doc. 1-

1, ¶ 3, 5-7]. Indeed,during oral argument,while decliningto concedeBP is a“primary”

defendant,plaintiff’s counselneverthelessconcededthat BP is a“principal” defendantin

that “at the endof the dayI expectthemto payus somemoney.”

BecauseBP is a “primary” defendantin this classaction lawsuit,the “home state”

exceptiondoesnot apply. Remandon thebasisofthis exceptionis thereforenot

warranted.

Basedon theforegoing,this courthasjurisdiction of this actionunderthe Class

ActionFairnessAct of 2005 (“CAFA”), 28 U.S.C. § 1332(d). Further,becausethe

plaintiff hasnot carriedhis burdenof demonstratinganexceptionto this Court’s

jurisdictionunderCAFA, this courtthereforemaynot declinefederaljurisdiction.The

Courtwill thereforenot reachthe alternategroundfor jurisdictionallegedby the
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defendantsunderthe OuterContinentalShelfLandsAct (“OCSLA”), 43 U.S.C. § 1331,

etseq.

CONCLUSION

Basedon theforegoing,theundersignedconcludesthat, for purposesof remand,

the plaintiff, JohnPaulDeHart, Jr., is not a JonesAct seaman.Hence,thereis no bar to

removalof this actionunderthe JonesAct. Moreover,this courthasjurisdiction of this

actionunderthe ClassActionFairnessAct of 2005 (“CAFA”), 28 U.S.C. § 1332(d).

Accordingly,theMotion to Remandis DENIED. It is further orderedthat plaintiff’s

requestfor costs,expensesandattorney’sfeesis DENIED.

Signed , January14, 2010, at Lafayette,Louisiana.

C. MICUAEL lULl.
1~N1Tfl)S1ATLS MAGISTRATE JUDGE
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