
UNITED STATESDISTRICT COURT
WESTERNDISTRICT OF LOUISIANA
LAFAYETTE-OPELOUSASDIVISION

TUNG THANH HA CIVIL ACTION NO. 09-CV-00699

VS. JUDGEDOHERTY

DEPARTMENT OF HOMELAND MAGISTRATE JUDGEMETHVIN
SECURITY,
IMMIGRATION & CUSTOMS
ENFORCEMENT

ORDER

PetitionerTung ThanhHafiled apetitionfor writ ofhabeascorpuspursuantto 28 U.S.C.

§2241, asan immigrationdetaineein thecustodyof theDepartmentofHomelandSecurity

(DHS/ICE). At thetime of filing, he wasdetainedatthePinePrairieCorrectionalCenter,in

PinePrairie,Louisiana.

A memorandumorderwasissuedon June9, 2009,orderingtheClerk ofCourt to servea

summons,a copyof thehabeaspetition,memorandumandexhibitsandacopyof theorderupon

theUnitedStatesAttorneyfor theWesternDistrict of Louisiana,theUnitedStatesAttorney

General,theBureauofImmigration andCustomsEnforcement(DHS/ICE),andtheDirectorof

ICE.

An acknowledgmentof servicewasfiled in therecordby all threeservedparties.

However,a copyof thememorandumorderandpleadingssendto Hawerereturnedas

undeliverable.

On July 6, 2009,thedefendantsfiled amotion for dismiss for lackofjurisdictionand

alternativelyfor failure to stateaclaim uponwhichrelief maybe granted.(Rec.Doc. 13). In

theirmotion, defendantsargueHaseeksremovalof an ICE detainerissuedagainsthim asa

resultofhis criminalconvictions,asbeingin violationof aRepatriationAgreementbetween
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VietnamandtheUnitedStates,whichprovidesfor repatriationonly of Vietnamesenativesand

citizenswho anivein theUnitedStatesafter 1995. Haassertsheanivedin theUnitedStatesin

1991,andis not subjectto removal.

DefendantsargueHais beingheldin fulfillment of afederalprisonsentence,andnot “in

custodyin violation of theConstitutionor laws or treatiesof theUnitedStates,”asrequiredby

28 U.S.C. §2241,andis notbeingheldawaitingremovalfrom theUnitedStates. In theFifth

Circuit, defendantsargue,an ICE detaineris aprocedurewherethe INS informs prisonofficials

thataprisoneris subjectto deportation,andasksprisonofficials to give theINS noticeof the

prisoners’death,impendingreleaseor transfer. Giddingsv. Chandler,979F.2d 1104,1105n.3

(
5

th Cir. 2002). Furthermore,prisonersarenot “in custody” simplybecausean ICE detainerhas

beenissuedagainstthem.Zolicoffer v. UnitedStatesDept. of Justice,315 F.3d538, 541 (5th Cir.

2003). WhetherHais actuallysubjectto removalor not is inelevantto whetherthe ICE may

issueadetaineragainsthim. Thus,thedefendantsaskthecourtto dismissHa’s petition for a

writ of habeascorpus.

A copyof thenoticeof motion settingwassent to HaatPinePrairieCorrectional,but

wasreturned“Inmate not found.” (Rec.Doc. 15). Likewise,anoticeof correctiveactionas

alsoreturned“Inmatenot found.” (Rec.Doc. 16).

While thedefendants’motion appearsto havemerit, petitionerhashadno opportunityto

respond,ashe apparentlyhadreceivedno courtnotices,andis no longerhousedat PinePrairie.

Therefore,in an attemptto allow aresponseby petitioner,
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IT IS ORDEREDthatdefendantsshallattemptto locatepetitioner,andfile his current

address,or if unsuccessful,to file amemorandumdetailingtheir attemptsto do sointo the record

by September21,2009.

SignedatLafayette,Louisiana,on September16, 2009.

jfrA~
ildrcd 13. Methvin

UnitedStatesMagistrateJudge
800 LafayetteSt.Suite3500
Lafayette,Lou siana70501
~337)593-5~4O(phone) 593-5155 (fax)


